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l. Executive Summary

In February 2022, President Vladimir Putin
launched a full-scale war of aggression aimed
at destroying Ukraine as an independent

state. Since then, his forces have unleashed
destruction on Ukraine and its people—killing
thousands of Ukrainians; employing mass sexual
violence and systemic torture; destroying critical
infrastructure; devastating Ukraine’s economy;
and pushing millions into abject poverty. All told,
the estimated cost to rebuild Ukraine is at least
$400 billion.

As the human and financial toll of Putin’s war
climbs with each passing day, there is a growing
global consensus that Russia has an obligation
to pay for the death and destruction that it has
wrought on the Ukrainian people and other
victims of Russian aggression. Many countries
issued multi-faceted sanctions against Russia

in the days, weeks, and months following its
unlawful invasion of Ukraine. Some of those
sanctions included the freezing of Russian
sovereign bank assets located outside of Russia.
Together, countries have frozen more than
$300 billion in sovereign assets, the majority

of which is housed in Europe. Those assets thus
cannot be moved; they cannot be sold; they
cannot be used as collateral; and Russia cannot
obtain the proceeds they might generate.

But freezing Russia’s assets is not enough. The
United States and its allies can and must do
more. Any country that currently holds Russian
assets should transfer them to Ukraine. As

this report makes clear, repurposing Russia’s
frozen reserves in that manner fully comports
with existing legal authorities and is the only
practicable policy action that will hold Russia
accountable for its heinous acts while allowing
Ukraine to survive and recover from the war’s
devastating effects. In urging the United States

and its allies to undertake this proposal, this
report in no way suggests that Ukraine is the
sole victim of Russian aggression deserving
of monetary relief. Nor does this report
exclude the possibility that Russian sovereign
assets may be transferred, consistent with
U.S. domestic law and international law, to
other beneficiaries—including non-Ukrainian
victims of Russian atrocities. Quite the
contrary, a central goal of this report is to
provide a broader blueprint for holding
Russia and President Putin accountable for
their unprecedented aggression and brazen
contempt for the international order.

Factual Background. In Part Il, this report sets
forth the central facts about Russia’s illegal
war in Ukraine and the global sanctions effort
levied in response. The report summarizes the
coordinated global effort to freeze Russian
sovereign assets and provides an updated
accounting, based on publicly available data
and reporting, of the amount and location of
such assets.

U.S. Domestic Law. In Part lll, this report
offers an authoritative legal analysis of U.S.
law and explains why transferring Russia’s
sovereign assets to Ukraine complies with
domestic statutory and constitutional law.
Although this part of the report may appear
to tread familiar ground to some readers, it
presents the most thorough exploration to date
of the President’s authority to act in response
to the crisis in Ukraine. That analysis of the
President’s power under U.S. law begins with
the undisputed axiom that whoever occupies
the position of President possesses expansive
authority to conduct foreign affairs on behalf
of the United States. Over the years, Congress
has authorized the Executive Branch to act



broadly in this arena, providing the President
a dynamic and extensive set of tools to carry
out the nation’s objectives. And courts, in turn,
have interpreted those powers capaciously.
This is the foundation from which any
discussion of the President’s power to respond
to Russia’s illegal war must take shape.

In these extraordinary circumstances, the
President’s power flows from the International
Emergency Economic Powers Act (“IEEPA”).
Through IEEPA, Congress granted the President
the authority—in Subsections B and C of the
statute—to address certain international
emergencies in accordance with enumerated
requirements. This report relies solely on
authority conferred in Subsection B. Out of
deference to the President’s expertise and
authority in the realm of foreign affairs,
Congress empowered the President to define
the scope of his powers under IEEPA. Presidents
have long seized on that deference. And the
President can act similarly here to achieve the
proposed transfer through Subsection B.

To exercise his powers under Subsection B

of IEEPA, the President must first declare a
national emergency regarding an “unusual and
extraordinary threat ... to the national security,
foreign policy, or economy of the United States,”
which originates “in whole or substantial

part outside the United States.” Because the
President has declared such an emergency
following Russia’s unlawful invasion of Ukraine,
the threshold requirement for exercising his
authority under Subsection B of IEEPA has
already been met.

Subsection B of IEEPA authorizes the President
to, among other things, “block” and/or “direct
and compel” the “transfer” of “any right, power,
or privilege with respect to” Russia’s “property.”
Congress did not define the statutory term
“transfer,” so its meaning must be derived

by using the traditional tools of statutory
interpretation. Those tools demonstrate that

“transfer” means the conveyance of a property
interest from one entity to another. Accordingly,
under Subsection B, the President has the
power to “direct and compel” the conveyance
of Russian sovereign assets to Ukraine. If there
were any doubt about that straightforward
interpretation of the statutory text, precedent
and historical practice further reinforce what
the plain text of IEEPA already makes clear.

Whether the President executes the proposed
transfer under his existing powers under IEEPA
or under newly enacted legislation, the resulting
transfer must still be consistent with the
Constitution and other domestic statutes. This
report concludes that such a transfer would be.
The Constitution would not prohibit the transfer
of Russian assets to Ukraine because Russia, as
a foreign sovereign, lacks both due process and
takings rights under the Fifth Amendment. Nor
would any domestic statutes stand in the way of
the proposed transfer. Specifically, the Foreign
Sovereign Immunities Act does not apply
because the transfer involves purely executive
action and does not involve the courts. And

the Administrative Procedure Act is satisfied
because construing IEEPA to allow for the
transfer is not just a plausible interpretation of
the statute, it is the only reading supported by
the statute’s plain text.

International Law. The report’s analysis does
not end at the United States’ borders. In Part
IV, the report explains why international law
poses no obstacle to transferring Russia’s
sovereign assets to Ukraine. To the contrary, the
proposed transfer—whether achieved by the
United States acting alone or acting in concert
with other nations—constitutes a proportionate
countermeasure to Russia’s grave violations of
international norms. That said, an international
effort would carry far greater political and
legal legitimacy than a unilateral effort by the
United States. Given that most frozen funds are
located in other nations, a coordinated effort
will also result in more aid for Ukraine.
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As this report explains in detail, transferring
Russia’s frozen assets to Ukraine would be
permissible under the doctrine of third-party
“countermeasures,” which allows an action that
would otherwise violate international law by one
state taken with the aim of inducing another
state to resume compliance with international
law. The transfer of Russia’s sovereign assets
represents one such valid countermeasure for
several reasons. First, Russia is plainly out of
compliance with international law. Second,

the countermeasure of transferring Russia’s
sovereign property satisfies the common-sense
concept of proportionality, is not gratuitous,
and if anything, is a far more targeted
response to Russia’s unlawful behavior than the
sanctions levied so far. And third, it satisfies the
reversibility requirement: the transfer operates
as a temporary and narrow suspension of the
normal legal relations between the Russia and
the United States (and its allies). Once Russia
resumes compliance with international law,
that suspension would be reversed, and Russid’s
legal relations with the United States and other
nations would be normalized. Alternatively, the
proposed transfer would satisfy reversibility
because any financial damage Russia incurs can
be credited against the debt it owes Ukraine.

Critics of this report’s proposal to transfer
Russia’s assets to Ukraine have invoked
“sovereign immunity” as a basis for hesitation.
But that objection is misplaced for multiple
reasons. As a threshold matter, the invocation
of Russia’s sovereign immunity as a defense
against an asset transfer rests on a conceptual
error. The United States and its allies are not
prohibited from transferring Russian assets

by virtue of some categorical immunity that
shields Russia from any and all actions taken
by other sovereigns. Sovereign immunity is a
doctrine that insulates sovereign entities from
liability in judicial proceedings, not a limitation
on a sovereign’s foreign policy carried out
through executive or legislative action. Instead,
the United States and other countries are

l. Executive Summary

constrained by well-established principles of
foreign relations and customary international
law, including reciprocity, comity, and fair
compensation. But here, those principles do

not foreclose the proposed transfer because

the United States and its allies may transfer
Russian assets to Ukraine under the doctrine

of countermeasures. And in all events, even
assuming that a doctrine like sovereign immunity
were relevant, it would not bar the transfer of
Russian assets any more than it barred countries
like the United States from freezing them (which
no one can seriously dispute was permissible
under these extraordinary circumstances). At
bottom, the doctrine of sovereign immunity
provides no shelter for CBR assets.

The Practical and Moral Imperative for

Taking Action. After establishing the legality of
transferring Russian assets to Ukraine, Part V of
the report discusses the relevant practical and
moral considerations that compel action by the
United States and its allies in the face of Russia’s
ongoing atrocities against the Ukrainian people.
Given the magnitude and scope of Russia’s
unlawful war of aggression, a refusal to invoke
existing legal authorities to help Ukraine is not a
morally or politically “neutral” position. Inaction
in these circumstances would be nothing short of
appeasement: it would serve to embolden Russia
and send the dangerous signal that the United
States and its allies lack the political and moral
will o take all necessary steps to stop President
Putin and his military from murdering civilians
and flouting the basic rules of the international
order. Denying Ukrainians access to Russia’s
assets would be a decision to grant Russia the
benefit of retaining them. The United States and
its allies should not follow down that morally
bankrupt path.

Instead, all countries holding Russian assets
have an obligation to impose real, material
consequences on Russia in the form of an asset
transfer. This move is appropriate on many
fronts: (1) transferring Russia’s assets to Ukraine



will strengthen the international norm against
aggression and discourage countries from
violating that norm in the future; (2) the failure
to act sends a dangerous message to the rest
of the world that aggression, war crimes, and
genocide will go unpunished; and (3) it would be
a cruel irony to deny Ukraine the funds it needs
by invoking respect for Russia’s “sovereignty”
and “property rights” when Russia has chosen
to trample on the sovereignty and property
rights of the Ukrainian people. The policy
concerns driving inaction, such as the risk of
“de-dollarization” and Russian retaliation, are
highly overblown. Russia will not convince other
countries to abandon the dollar as a reserve
currency, especially given the dollar’s many
structural advantages and the absence of any
viable alternative. And any supposed fear of

The Ukrainian people and the
international community have
been waiting far toolong to
make Putin pay for the atrocities
he has committed.

retaliation or escalation ignores the limitations
on Russia’s ability to respond, as well as the
lack of such retaliation in response to historic
sanctions levied to date. These speculative
concerns are no excuse for inaction.

To operationalize the transfer of Russian
assets to Ukraine, the United States and

other countries holding those assets should
establish a workable and efficient transfer
mechanism. As other experts have explained,
each country holding Russian sovereign assets
can create and control an escrow account and
then agree to pool the funds in those accounts
into an international fund—overseen by an

independent international board—from which
distributions can be made to Ukraine for its
continued defense and eventual reconstruction.
In addition, the United States and its allies
should take steps to ensure that the transfer
process is not undermined by corruption or the
appearance of it. And finally, the funds should
be sent directly and swiftly to the Government
of Ukraine so that they are immediately
available for use in defending and rebuilding
the country.

Contrary to the concerns of policymakers

who favor inaction in the face of Russia’s
atrocities, the contemplated transfer would not
set a dangerous precedent. Russia’s unlawful
war of aggression on Ukraine constitutes an
extraordinary rupture in the international
order that demands an equally extraordinary
response. While constraints of domestic and
international law would not prohibit intervention
in these rare circumstances, they do serve as
meaningful sources of constraints on the United
States and other nations in situations that do
not come close to the kind of international
emergency that Russia has inflamed. Put
simply: transferring Russia’s assets to Ukraine
would not open the floodgates to similar
maneuvers by bad-faith actors in the future.
Moreover, the United States and its allies can
easily adopt pragmatic constraints on the

use of such power to ensure that there are
appropriate limiting principles to guide future
policymakers around the globe.

At bottom, the United States and its allies have the
necessary legal authority and a moral obligation o
punish Russia for its brutality and illegal actions by
transferring Russian sovereign assets to Ukraine.
As this report shows, no legal impediments or
practical considerations stand in the way of that
bold and necessary action. The Ukrainian people
and the international community have been
waiting far too long to make Putin pay for the
atrocities he has committed.
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Il. Factual Background

A. RUSSIA’S ILLEGAL WAR IN UKRAINE

On February 24, 2022, Russian military forces
launched a total and unprovoked invasion of
Ukraine. As many as 190,000 Russian soldiers
invaded from the east, north, and south and
immediately undertook a campaign focused on
destroying the Ukrainian government.? Russia
failed to capture Kyiv and certain Ukrainian
political leadership,® setting the stage for a
prolonged conflict.

Russian soldiers quickly showed little regard
for civilian life. On March 16, 2022, only weeks
after the invasion, Russia bombed a theater
full of civilians in Mariupol and killed hundreds
of Ukrainians who had believed they would

be safe there.* This atrocity was and is not an
outlier. When Russian soldiers retreated from
a different Ukrainian city, they left “bodies of
dead civilians strewn on streets, in basements
or in backyards, many with gunshot wounds to
their heads, some with their hands tied behind
their backs.”® More recently, in early September
2023, more than a dozen people (including

a child) were killed after a Russian missile
struck a market in a town in eastern Ukraine.®
Russian soldiers have also employed mass
sexual violence against Ukrainians’ and have
used “systematic and widespread” torture.®
And President Putin, for his part, at various
points even suggested he would be willing to use
nuclear arms in Ukraine.’

The recklessness and sheer brutality of Russian
forces quickly extended to attacks on critical
infrastructure. Early in the war, Russia seized
multiple nuclear sites' and forced a blockade
of Ukrainian grain." These moves threatened
the safety and food supplies of millions of

people. Russian soldiers also destroyed critical
infrastructure across Ukraine leaving hundreds
of thousands of Ukrainians without electricity
or heat during the coldest months of winter."
And reports indicate that Russian soldiers have
targeted Ukrainian ports full of grain used to
feed much of the world.”

Amidst Russia’s attacks on civilians and
infrastructure, Ukrainian forces successfully
pushed Russian forces away from Kyiv and
contained the fighting to eastern Ukraine.™

In September 2022, President Putin further
escalated the conflict when he announced the
illegal annexation of four eastern Ukrainian
territories: Donetsk, Luhansk, Kherson, and
Zaporizhzhia.® A few months after Putin’s
declaration, Ukrainians recaptured the city of
Kherson, and in June 2023, Ukraine launched a
counteroffensive to regain territory throughout
annexed regions.” Although the Ukrainian
military’s defense (fortified by weaponry from
the United States and the EU) has dramatically
lowered the odds of total Russian victory,

the possibility of an extended stalemate has
increased significantly.”

Russia’s illegal war of aggression has taken a
catastrophic toll on human life. As of June 30,
the United Nations reported that at least 9,177
Ukrainian civilians had been killed and 15,993
more had been injured.” These numbers are
likely significant undercounts,? as at least one
U.S. official estimated that more than 42,000
Ukrainian civilians have died during the war.?
Both militaries have suffered significant losses:
Ukrainian forces had lost somewhere between
10,000 and 20,000 soldiers as of May, with



another 130,000 wounded; and as of September,
a conservative estimate suggested that more
than 31,000 Russian soldiers had been killed,?
with upwards of 180,000 more wounded.?

The fighting in Ukraine has also had devastating
financial consequences. Ukraine’s economy
contracted by over 30 percent in 2022,% the
value of monthly exports has fallen sixty-two
percent since the beginning of the war,? more
than six million people have had to leave their
homes,?¢ and in November 2022, the Kyiv School
of Economics estimated that the damage

to housing in Ukraine alone was upwards of

$53 billion and the damage to transportation
infrastructure was upwards of $35 billion.?

As of February 2023, a joint assessment by

the Government of Ukraine, the World Bank
Group, the European Commission, and the
United Nations found that the cost of recovery
at the one-year mark of the war had reached
$41 billion.?® The total cost of repair has
almost certainly increased significantly since
then, given that six more months of fighting
have elapsed in the intervening period. For
example, the destruction of the Kakhovka
Dam will require significant repairs not only to
the dam itself but to the area surrounding it,
which has suffered significant environmental
and infrastructural damage.? The level of
destruction in Ukraine and the ongoing conflict
ensure that the Ukrainian recovery will require
several years, hundreds of billions of dollars,
and the help of the international community.*°

B. THE COORDINATED BLOCKING OF

RUSSIAN SOVEREIGN ASSETS

The conflict in Ukraine has been universally
recognized as an unrivaled rupture in the
post-World War Il settlement under which

no Nation launches aggressive war against a
sovereign neighbor, much less annexes all or
part of a neighboring state. * In that light, it is no
overstatement that Russia’s actions constitute

an extraordinary and unusual international
emergency: the geopolitical consequences of
Russia’s breach in the new order are shattering
for the United States and for its allies, as well as
for global peace.®? Russia’s conduct, as explained
more thoroughly below,* is thus “a serious
breach of peremptory norms of international law
affecting all states, [and] all states are entitled”—
and indeed obligated—*“to address it.”**

1. Global Sanction Efforts
to Immobilize Russian Assets

The global community recognized the unusual
stakes posed by Russia’s unlawful aggression
and responded quickly to it. For starters, nations

swiftly imposed sweeping sanctions against
Russia within days of its illegal invasion of Ukraine,
and have continued to impose new sanctions

in the months that followed.*® “The sanctions—
unprecedented in terms of scope, coordination,
and speed—target[ed] the overseas wealth

and economic activity of Russia’s elites and
decisionmakers.” For instance, more than thirty
countries have worked together to “imposel[]

price caps on Russian oil and diesel, [freeze]
Russian Central Bank funds and restrict[] access to
SWIFT, the dominant system for global financial
transactions.”® And they have also “sanctioned
roughly 2,000 Russian firms, government officials,
oligarchs and their families.”*®

The freezing of Russian sovereign assets was

a central facet of this sanctions campaign. On
February 26, 2022, leaders of the European
Commission, France, Germany, ltaly, the United
Kingdom, Canada, and the United States issued a
joint statement explaining that they would impose
“restrictive measures” on the Central Bank of
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Russia (“CBR”) as part of their sanctions efforts.>
Two days later, the 27-member European Union
voted as a bloc to approve freezes on CBR assets
located within the members’ jurisdictions.“° The
United States,” the United Kingdom,*? Canada,*®
and Japan* all acted in concert with the EU. Even
Switzerland, which has historically stayed neutral
in times of international conflict, adopted the EU’s
sanctions on March 4, 2022.4

On March 17,2022, “top finance and justice
officials” from the “United States, Australig,
France, Canada, Germany, Japan, Italy, Britain
and the European Commission” banded together
to create “The Russian Elites, Proxies, and
Oligarchs Task Force (REPO)."“ Members of

the task force “jointly commit[ed] to prioritizing
our resources and working together to take all
available legal steps to find, restrain, freeze, seize,
and, where appropriate, confiscate or forfeit

the assets of those individuals and entities that
have been sanctioned in connection with Russia’s
premeditated, unjust, and unprovoked invasion
of Ukraine and the continuing aggression of
the Russian regime.”* On June 29, 2022, REPO
issued a statement identifying that its members
have “[ilmmobilized about $300 billion worth
of Russian Central Bank assets” since the

start of the war (or roughly half of Russian’s
foreign currency reserves).“® And most of these
assets—reportedly more than $200 billion—are
currently held in Europe.

By freezing Russia’s sovereign assets, these
countries have prevented Russia from accessing
and using those assets for any purpose. The
frozen assets cannot be moved; they cannot be
sold; they cannot be used as collateral; and Russia
cannot obtain any of the proceeds they might
generate.*® Moreover, many of these countries
have made it clear that they do not intend to give
Russia access to these assets until Russia agrees to
pay for its crimes.”

Il.  Factual Background

2. The Estimated Location
of Russian Assets

Although there appears to be a consensus over
the approximate amount of CBR assets that
have been frozen, there is less public clarity
concerning what portion of the assets each of
these countries currently holds.

Before Russian forces invaded Ukraine, the CBR
released a report on where its then-$585 billion
in foreign exchange and gold assets were held
around the world as of June 2021.52 At that time,
G7 and EU countries held hundreds of billions of
dollars’ worth of these assets. Those countries
included, among others, the United States,
Japan, Germany, Austria, France, and the
United Kingdom.>* And of those reserves, the
CBR stored $127 billion in Russia (in gold), $80
billion in China, $71 billion in France, $58 billion in
Japan, $55 billion in Germany, $38 billion in the
United States, $26 billion in the United Kingdom,
$17 billion in Austria, $16 billion in Canada, $29
billion in “international institutions,” and $62
billion in a combination of other countries.>*

By the time Russia invaded Ukraine, its central
bank possessed more than $630 billion in
international reserves, an increase of $45

billion from June 2021.5% In April 2022, the CBR
issued its 2021 Annual Report, which appears

to provide an updated breakdown of Russian
assets held in foreign currency and gold.>®

As noted above, reporting suggests that G7
countries, EU countries, and others in total
possess and have frozen in excess of $300
billion of CBR assets. But identifying the exact
location, form, and aggregate total of those
assets is a difficult task. Various efforts to conduct
a comprehensive assessment remain incomplete
or not yet public. For instance, in February 2023,
the EU created a requirement for member
states to report information on Russian assets
within their jurisdictions.®® After the requirement



went into effect on May 12, 2023, a European
Commission spokesman declared on May 25
that member states possessed more than $215
billion in total assets (reportedly mostly in the
form of central securities depositories).> But

the spokesman did not break down this figure

by member state, and no subsequent reporting
has done so either. The limited reporting that
has since emerged supports the understanding
that a significant amount of Russia’s assets in the
European Union—approximately $194 billion—
reside in Euroclear Bank in Belgium.¢° As for the
United States, when the Biden administration
announced its freeze of Russian assets, it declined
to share the total it had frozen, and it has not
since released the number.®' U.S. Treasury
Secretary Yellen recently testified in front of a
congressional committee that the United States
was working with its partners to “accurately map
exactly where these assets are.”®? At the time of
writing, no information has been released by the
United States regarding this effort.

All told, country-specific reporting remains
inconsistent. Countries have committed to “taking
steps to fully map holdings of Russia’s sovereign

assets immobilized in [their] jurisdictions.”s®
Those efforts must continue to take priority, and,
when completed, the information gathered must
be made public. Greater access to information
surrounding the assets will strengthen the legal
and policy analyses concerning them. Putting all
the facts on the table will therefore inform and
improve efforts to hold Russia accountable.

In any event, although the precise location of all
assets, the kinds of assets, and the total value
of those assets are difficult to estimate given
the publicly available information, a few key
facts remain salient. At the time of invasion,

the CBR had approximately $300 billion in
assets in G7 and EU countries that have since
taken action to freeze all such assets in their
respective territories. A significant proportion
of these assets—over $200 billion—reside in the
European Union, with the largest sum of those
assets housed at Euroclear bank. Some of those
assets likely have appreciated in value even
further while being held. According to the best
available estimates, the total sum of CBR assets
frozen would account for three-quarters of the
funds needed to rebuild Ukraine.
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lll. The President Has the Legal Authority
to Transfer Russian Assets to Ukraine
Under Existing U.S. Domestic Law

This Part examines the President’s legal authority
under U.S. domestic law to transferé* to Ukraine
any Russian sovereign assets located in the
United States. We divide this analysis into three
parts. First, we examine the President’s existing
statutory authority to transfer blocked Russian
assets and explain why he currently possesses
that power under the International Emergency

Economic Powers Act (“IEEPA”). Second, we
dispose of any potential claims that the President’s
transfer of blocked Russian assets to Ukraine
would run afoul of the Constitution. And third, we
demonstrate why such a transfer is consistent with
the Foreign Sovereign Immunities Act (“FSIA”),

28 U.S.C. §1602 et seq., and the Administrative
Procedure Act (“APA”), 5U.S.C. § 551 et seq.

A. THE PRESIDENT POSSESSES THE AUTHORITYTO
TRANSFER RUSSIA’S ASSETS TO UKRAINEIN
RESPONSE TO RUSSIA’S UNLAWFUL AGGRESSION

1. The President’s Foreign
Affairs Powers Are Vast

Before assessing the President’s legal authority
to transfer another country’s sovereign assets
under IEEPA, we begin with the broad principles
that govern the President’s exercise of power in
the international arena.

Any analysis of presidential power in this field
necessarily begins with the undisputed axiom that
whoever occupies the position of President at any
given time has expansive authority to conduct
foreign affairs on behalf of the United States. At
the turn of the 19th Century, then-Congressman
John Marshall declared the President “the sole
organ of the federal government in the field

of the nation in its external relations, and its

sole representative with foreign nations.”®> And
the Supreme Court has long recognized the
President’s singular role as the Nation’s chief

diplomat.®® Some of the President’s foreign affairs
powers are vested through the Constitution itself.
Article Il specifies, for instance, that the President
is the Commander in Chief of the Armed Forces,
has the responsibility for appointing and receiving
ambassadors, and is able to make treaties with
the advice and consent of the Senate.®” Courts
have interpreted these explicit powers to imply
others—such as the ability to determine the access
of foreign governments to United States courts,%®
the authority to decide upon the immunity from
suit of foreign heads of state,®® and the power to
specify which geographic territory constitutes

the capital of a nation that the United States has
formally recognized, even when that decision
overrides an express congressional command.”™

But most of the President’s legal authority in
this realm comes from Congress, which has
amplified the President’s powers through
express delegations. With respect to foreign



affairs, the Constitution grants Congress the
ability to “regulate commerce with foreign
nations,” “declare war,” and “raise and support
armies,” among other express powers.”' It also
authorizes Congress to “make all laws which
shall be necessary and proper” to carry out

all powers vested by the Constitution either in
Congress or in any “Department or Officer” of
the U.S. Government.”? Over time, Congress
has invoked many of these enumerated
powers to entrust significant discretion to the
Executive in foreign affairs-related statutes.”
And, as the Supreme Court has explained,
those delegations, in practice, have necessarily
been broad: “because of the changeable and
explosive nature of contemporary international
relations, and the fact that the Executive is
immediately privy to information which cannot
be swiftly presented to, evaluated by, and
acted upon by the legislature, Congress—in
giving the Executive authority over matters of
foreign affairs—must of necessity paint with a
brush broader than that it customarily wields
in domestic areas.””™ Taken together, “[t]he
vast majority of the foreign affairs powers

the president exercises daily are not inherent
constitutional powers, but rather, powers that
Congress has expressly or implicitly delegated
to him by statute.””

The President’s use of this broad authority

has faced little pushback from courts. Instead,
the Judiciary has long afforded the Executive
greater deference when acting in the foreign
affairs arena than if he were to have taken
similar action domestically.” Courts, in general,
are “hesitant to construe foreign affairs statutes
more narrowly than the text indicates, lest they
inadvertently contravene Congress’s prudent
and reasonable decision to afford the President
broad discretion in sensitive and difficult-to-
predict national security issues.””

But this deference also stems from first
principles. As Justice Robert H. Jackson declared
in his influential Youngstown concurrence that
now governs separation-of-powers questions,
“[pIresidential powers are not fixed but fluctuate,
depending upon their disjunction or conjunction
with those of Congress.””® Presidential actions,
Jackson said, can be broken down into three
categories: (1) when the President acts “pursuant
to an express or implied authorization of
Congress” and therefore exercises not only his
powers “plus all that Congress can delegate”; (2)
when the President acts “in absence of either a
congressional grant or denial of authority” and
relies instead on his “own independent powers”;
and (3) when the President “takes measures
incompatible with the expressed or implied will
of Congress.””” While the power of the President
is at its “lowest ebb” in category three,® it is at

its “maximum” in category one.® Category-one
executive action is “supported by the strongest of
presumptions and the widest latitude of judicial
interpretation, and the burden of persuasion
would rest heavily upon any who might attack
it.”® And, as discussed below, that is precisely the
sort of executive action contemplated here: the
President acting under a broad delegation from
Congress to address international emergencies.

Ultimately, through these converging
considerations, the President has assumed
significant control over the field of international
law and foreign affairs. The President now
“exercises unilateral power over most international
lawmaking in the United States.”®® The vast
majority “of U.S. international agreements today
are made by the President acting alone.”®* And the
Executive alone—working at the maximum level of
presidential authority under Youngstown—decides
and administers responses on behalf of the United
States to perceived international emergencies.®®
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2. Congress Expressly Delegated Broad
Presidential Authority to Respond to
International Emergencies

The President’s authority to send Russian sovereign
funds located in the United States to Ukraine sits

at the apex of Executive Branch power to respond
to international emergencies. That is so because

it flows from an express congressional delegation
that the Supreme Court has long demonstrated a
willingness to read capaciously.

That delegation is found in the International
Emergency Economic Powers Act of 1977
(“IEEPA”), 50 U.S.C. § 1701 et seq. Through
IEEPA, Congress granted the President “certain
powers to respond to any threat to the national
security, foreign policy or economy of the
United States that is ‘unusual and extraordinary’
and that ‘has its source in whole or substantial
part outside the United States.”8 Those powers
include the authority to:

... (B) investigate, block during the
pendency of an investigation, regulate,
direct and compel, nullify, void, prevent
or prohibit, any acquisition, holding,
withholding, use, transfer, withdrawal,
transportation, importation or
exportation of, or dealing in, or exercising
any right, power, or privilege with

respect to, or transactions involving, any
property in which any foreign country or
a national thereof has any interest by any
person, or with respect to any property,
subject to the jurisdiction of the United
States; and

(C) when the United States is engaged in
armed hostilities or has been attacked
by a foreign country or foreign nationals,

confiscate any property, subject to the
jurisdiction of the United States, of any
foreign person, foreign organization, or
foreign country that he determines has
planned, authorized, aided, or engaged
in such hostilities or attacks against the
United States; and all right, title, and
interest in any property so confiscated
shall vest, when, as, and upon the terms
directed by the President, in such agency
or person as the President may designate
from time to time, and upon such terms
and conditions as the President may
prescribe, such interest or property shall
be held, used, administered, liquidated,
sold, or otherwise dealt with in the
interest of and for the benefit of the
United States ... .¥’

Congress also expressly authorized the
President to “issue such regulations, including
regulations prescribing definitions, as may be
necessary for the exercise of the authorities
granted by this chapter.”® Congress therefore
empowered the President to define the scope
of his power under IEEPA, so long as he does
not contradict any clear textual limitations
imposed by the Act’s text or the Constitution.
This deference reflects Congress'’s recognition
that the President is often in the best position

to determine what actions are necessary to
address international emergencies under IEEPA.
Seizing on that deference, “Presidents have not
only construed IEEPA’s definitions broadly, but
have also expansively read its delegated powers
to execute national security policies.”®’

As we explain below, Subsection B provides

the President with the authority to respond to
Russia’s unlawful aggression against Ukraine by
seizing Russian sovereign assets located in the
United States.?
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B. THE PRESIDENT HAS THE AUTHORITY TO TRANSFER
RUSSIAN ASSETS UNDER SUBSECTION B OF IEEPA

1. The Procedural
Requirements of Subsection B

a. Declaration of a National Emergency

Before the President can invoke the powers
listed in Subsection B, he must first declare a
national emergency.” That emergency must be
an “unusual and extraordinary threat ... to the
national security, foreign policy, or economy of
the United States,” and the threat must originate
“in whole or substantial part outside the United
States.”?? Only then can the President use the
authorities under Subsection B, and those
authorities must be used to deal with the threat
directly, not “for any other purpose.”?® Out of
deference to the President’s principal role in
shaping foreign policy, and because no other
viable option existed,” Congress left to the
Executive the task of defining an “unusual and
extraordinary threat” for the purposes of IEEPA.

b. Reporting Requirements
and Congressional Oversight

Of course, IEEPA does not give the President
boundless, unchecked authority to respond

to international exigencies whenever he
pleases. To the contrary, Congress ensured
both legislative and public accountability over
the President’s use of IEEPA’s authorities by
imposing specific procedural requirements on
the Executive Branch. Accordingly, when the
President declares a “national emergency” and
acts pursuant to IEEPA, he must send Congress
a report specifying: (1)“the circumstances which
necessitate such exercise of authority”; (2) “why
the President believes those circumstances
constitute an unusual and extraordinary threat,
which has its source in whole or substantial

part outside the United States, to the national

security, foreign policy, or economy of the United
States”; (3) “the authorities to be exercised and
the actions to be taken in the exercise of those
authorities to deal with those circumstances”;
(4) “why the President believes such actions are
necessary to deal with those circumstances”;
and (5) “any foreign countries with respect to
which such actions are to be taken and why such
actions are to be taken with respect to those
countries.”? Every six months, the President
must furnish Congress with follow-up reports.?
In addition, these IEEPA-specific requirements
are supplemented by others contained in the
National Emergencies Act (“NEA”).”” Finally,

if Congress disagrees with a President’s
declaration of a national emergency, Congress
can cancel it through a joint resolution.”®

c. National Emergency
Declaration Regarding Ukraine

As relevant here, President Obama declared

a national emergency related to Russian
aggression in 2014, when the country had initially
annexed portions of Ukraine.?” President Biden
“expand[ed] the scope” of that emergency
declaration in late February 2022 when Russian
soldiers unlawfully invaded Ukraine.’®® Pursuant
to that declaration, President Biden blocked
Russian sovereign assets located within the
United States.’! President Biden has since
renewed that national emergency declaration in
accordance with the relevant procedures—most
recently in March 2023.102

Because the Executive Branch has undertaken
those threshold steps, the central question is
whether the President has the authority under
IEEPA to transfer Russia’s blocked assets to
Ukraine. As explained below, the answer to that
questioniis yes.
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2. The Plain Text of Subsection B
Gives the President Clear and
Unambiguous Authority to Transfer
Blocked Russian Assets to Ukraine

Subsection B’s text is sweeping and unqualified.
It authorizes the President o engage in a

wide array of conduct: he may “investigate,
block during the pendency of an investigation,
regulate, direct and compel, nullify, void,
prevent or prohibit.”"* And he may undertake
these actions with respect to “any acquisition,
holding, withholding, use, transfer, withdrawal,
transportation, importation or exportation of,
or dedling in, or exercising any right, power,

or privilege with respect to, or tfransactions
involving, any property in which any foreign
country or a national thereof has any interest
by any person, or with respect to any property,
subject to the jurisdiction of the United States.”"4

These powers are expressly phrased in the
disjunctive. So, for instance, the power to
“block” can be exercised in addition to the
power to “direct and compel.”'® And as the text
makes clear, there are various permutations in
which the President might exercise his authority
under Subsection B. This report focuses its
analysis on the President’s statutory authority
to “block” and/or “direct and compel” the
“transfer” of “any right, power, or privilege with
respect to” Russia’s “property.”°®

a. Meaning of “Transfer” in IEEPA

But what, precisely, does “transfer” mean?
Because Congress did not explicitly define

that term, the statute’s meaning must be
derived using the traditional tools of statutory
construction. As with any question of statutory
interpretation, the evaluation of IEEPA’s scope
must begin with the statute’s text: we must
“interpret[] [the] statute in accord with the
ordinary public meaning of its terms at the time
of its enactment.”"7 If the statutory language is
clear, the analysis is over—“when the meaning

of the statute’s terms is plain, our job is at an
end,” and neither courts nor Presidents are
free to rewrite a statute’s “plain terms based
on some extratextual consideration.”"®

At the time of IEEPA’s passage, “transfer”

as defined by the Webster’s New Collegiate
Dictionary meant the “conveyance of right,
title, or interest in real or personal property
from one person to another.”? Black’s Law
Dictionary somewhat more narrowly defined
it as “an act of the parties, or of the law, by
which the title to property is conveyed from
one person to another.”" The definition of
“transfer” promulgated by the Executive two
years after IEEPA’s passage conforms with

the broadest version of this understanding:
“The term transfer shall mean any actual or
purported act or transaction, whether or not
evidenced by writing, and whether or not done
or performed within the United States, the
purpose, intent or effect of which is to create,
surrender, release, transfer, or alter, directly or
indirectly, any right, remedy, power, privilege,
or interest with respect to any property ... "™

These authorities confirm that the ordinary
meaning of transfer captures the conveyance
of a property interest from one entity to
another. And IEEPA plainly states that the
President can “investigate,” “block,” “regulate,”
“direct and compel,” “nullify,” “void,” and
“prevent or prohibit” any such conveyances,
and that those powers address conveyances of
“any right, power, or privilege” with respect to
property that a foreign country has an interest
in and that is subject to the jurisdiction of the
United States.™ As applied to this situation,
that grant of authority means that the
President can use Subsection B to “direct and
compel” the conveyance of Russian sovereign
assets located in the United States to Ukraine.
Consequently, the plain meaning of Subsection
B unambiguously authorizes the transfer of
Russian assets to Ukraine.
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b. Precedent and Historical Practice

Precedent and historical practice further
reinforce what the explicit text of IEEPA already
makes clear. The first major stress test under
IEEPA occurred shortly after passage and is
particularly instructive in demonstrating the
breadth of the President’s authority under
Subsection B. In late 1979, Iranian militants
stormed the U.S. Embassy in Tehran and took
approximately seventy Americans hostage.™
President Jimmy Carter quickly issued Executive
Order 12,170, declaring a national emergency
and using his authority under IEEPA to block
transactions with Iran and freeze all Iranian
assets located within the United States.™ Later,
after the United States reached an agreement
with Iran (brokered by Algeria), the President
(then Ronald Reagan) used his power under
IEEPA to effectuate the agreement’s terms.™

In Executive Order 12,277, he “licensed,
authorized, directed, and compelled” the
“Federal Reserve Bank of New York” to
“transfer” “all gold bullion[] and other assets

... inits custody[] of the Government of Iran”

to Iran or an entity designated by it." He also
nullified all “rights, powers, and privileges” other
than Iran’s to those assets.™ In Executive Order
12,294, he suspended legal claims against Iran
in the United States and directed that they be
pursued, if at all, through the Iran-United States
Claims Tribunal located abroad.™

This broad use of authority was challenged in
court. Americans with claims against Iran and
its nationals who had secured attachments on
the frozen assets brought actions disputing

the President’s authority under IEEPA to nullify
those attachments and to transfer the funds
beyond the jurisdiction of the United States. Two
courts of appeals rejected these claims, resting
their analyses on the plain text of the statute
alone.™ The Supreme Court agreed with those
decisions and upheld the President’s actions in
Dames & Moore v. Regan, 453 U.S. 654 (1981).

Like the courts below before it, the Supreme
Court held that IEEPA’s text unambiguously
authorized the President’s challenged actions.
In resisting that straightforward conclusion, the
Petitioner in Dames & Moore raised many of the
same arguments levelled against our plain-text
reading of the statute.

First, Petitioner argued that IEEPA’s legislative
and enactment history revealed that Subsection B
allowed the President “only to continue the freeze
[of assets] or to discontinue controls.”™2° But the
Court correctly rejected that argument, which
would “read out of [Subsection B] all meaning to
the words ‘transfer, ‘compel,’ or ‘nullify.””"™?

Next, Petitioner argued that Subsection B did
not permit the President to permanently dispose
of property because it lacked a “vesting”
power."”2 And because the “nullification of the
attachments and the transfer of the assets will
permanently dispose of the assets,” Petitioner
claimed, Subsection B could not permit such
action. The Court rejected this argument
too: “Although it is true the IEEPA does not give
the President the power to ‘vest’ or to take
title to the assets, it does not follow that the
President is not authorized under ... the IEEPA
... to otherwise permanently dispose of the
assets.”* According to the Court, Petitioner
fundamentally erred in “assuming that the
only power granted by the language used

in [Subsection B] is the power temporarily

to freeze assets. As noted above, the plain
language of the statute defies such a holding.”'»
Ultimately, the Court found that President
Reagan’s actions were proper.'?

To be sure, Dames & Moore cautioned that its
opinion was “confine[d] ... to the very questions
necessary to the decision of the case.” But that
truism does not undermine the central lesson

of the opinion: that the President possesses
sweeping authority under Subsection B not just
to temporarily freeze sovereign assets, but to
transfer them too. Indeed, to our knowledge, no
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court has refused to apply Dames & Moore to
subsequent challenges to the President’s use of
IEEPA's authorities.

Ultimately, the crisis in Iran exemplifies the
wisdom of IEEPA's flexible design. Facing

an international emergency, the President
construed his authority under IEEPA broadly and
exercised his vast powers to respond to a rapidly
developing global crisis. That conduct was not
hostile to congressional will—it was consistent
with Congress’s deliberate choice to empower
the Executive to react nimbly and decisively in
the face of aninternational emergency. As the
Office of Legal Counsel observed: “[T]he words
[of IEEPA] indicate rather clearly that Congress
intended to confer on the President the power
to regulate things other than the mere transfer
of foreign property or the creation of interests
in foreign property. ... Congress has determined
that in time of emergency the exercise of rights
or privileges with respect to foreign property
may create dangers or difficulties that cannot
be met by a simple prohibition against transfer
or use, and Congress has given the President
power to deal with those dangers.”™ OLC'’s last
point bears emphasis here: there is no implied
limitation on the powers listed in Subsection B
that prevents the President from using them to
achieve more than temporary freezes.

Dames & Moore was not a ticket good for one
day only. Presidents have since invoked the
Supreme Court’s capacious understanding of the
power granted by Subsection B to take similar
actions in response to international emergencies.
For example, in 1992, after Iraq invaded Kuwait,
President George H.W. Bush declared a national
emergency, invoked IEEPA, and froze Iraqi
assets in the United States.™ A United States-
led coadlition of allied military forces expelled
Iraqi forces from Kuwait two years later.’°
Around this time, the United Nations Security
Council passed Resolution 687, which established
a formal cease-fire and imposed long-term
conditions on Iraq, including compensating

victims of its aggression.™ The Resolution
required member states to transfer certain Iraqi
funds (representing Iraqi oil sale proceeds) to the
United Nations Compensation Commission to
fund Iraq’s obligations.® After initially agreeing
to the cease-fire resolution, Iraq fought this
specific obligation and “refused to participate in,
or consent to, any subsequent arrangements to
carry out any compensation.”?

That rescission of Iraq’s consent did not

stop President Bush from acting, however.

In Executive Order No. 12817, the President,
invoking his powers under IEEPA, “directed
and compelled” every financial institution in
the United States to “transfer” “funds or other
assets in which the Government of Iraq or

its agencies, instrumentalities, or controlled
entities have an interest [that] represent(s]
the proceeds of the sale of Iraqi petroleum or
petroleum products” to the Federal Reserve
Bank of New York.™* President Bush further
directed the Federal Reserve to “hold, invest,
or transfer such funds and assets, and any
earnings thereon, when, to the extent, and

in the manner required by the Secretary of
the Treasury in order to fulfill the rights and
obligations of the United States under United
Nations Security Council Resolution[s].”"®
The Secretary eventually ordered the
Federal Reserve to send the Iraqgi funds to the
Compensation Commission.

This maneuver undoubtedly “transferred”
Iraq’s ownership interests in the funds to a new
entity. The only way that the President could
have achieved that outcome was by exercising
his statutory authority under Subsection B of
IEEPA. The President successfully “directed and
compelled” the “transfer,” i.e., the “conveyance
of right, title, or interest in,”*¢ the Iraqi sales
proceeds from Iraq to the Federal Reserve

to the Compensation Commission. While the
President also cited NEA and the United Nations
Participation Act when issuing the relevant
executive orders instructing the Secretary to
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proceed, neither statute contains a similar
transfer power."’

As these precedents demonstrate, it would be
neither unlawful nor unprecedented for the
President to respond to Russia’s aggression by
ordering the transfer of Russia’s frozen sovereign
assets to Ukraine. And because the President’s
authority to undertake this transfer flows directly
from the statutory text of IEEPA, it is “supported
by the strongest of presumptions and the

widest latitude of judicial interpretation, and the
burden of persuasion would rest heavily upon
any who might attack it."”® As we explain below,
opponents of the proposed transfer cannot come
close to meeting that heavy burden.

3. None of the Counterarguments
Levied Against Subsection B’s
Transfer Power Has Merit

Critics of this report’s text-driven interpretation
of the President’s Subsection B powers generally
offer three counterarguments in response.

First, that this understanding of the Subsection
B authority is inconsistent with congressional
action after IEEPA’'s passage. Second, that it is
incompatible with the Act’s enactment history.
And third, that it collides with the longstanding
understanding of Subsection B’s scope. None of
these arguments withstands examination.

a. ABroad Transfer Power Is Fully
Consistent with the PATRIOT Act
Amendment to IEEPA

Long after IEEPA’s passage (and the Iranian-
hostage-crisis transfer at the heart of Dames

& Moore), Congress amended IEEPA to add
Subsection C. This amendment was part of the
Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and
Obstruct Terrorism (“PATRIOT"”) Act of 2001,
which Congress passed in the immediate
aftermath of the September 11, 2001 terrorist
attacks.”™ Some have argued that the language

in the PATRIOT Act amendment retroactively
repealed by implication what would previously
have been the correctly broad understanding
of the President’s use of Subsection B to
change the ownership interest in property—or
retroactively demonstrated that the broad
understanding of Subsection B would have
been wrong from the start.' But each of those
arguments falls apart under scrutiny.

Subsection C provides that the Executive can
“confiscate” and “vest” “all right, title, and
interest” in foreign property into “such agency
or person as the President may designate ... in
the interest of and for the benefit of the United
States.”™ At the time that Subsection C was
enacted, “vest” meant “to place or give into
the possession or discretion of some person

or authority,” and “to grant or endow with

a particular authority, right, or property.”“2
Black’s Law Dictionary has defined the word
“vest” in similar terms.™ Critics of reading
Subsection B in accord with its plain meaning
draw on these definitions as proof that the
President’s power to take title to assets flows
from Subsection C—not Subsection B." So, the
arguments go, if the President wants to change
ownership interests in frozen assets (i.e., to
“vest” those property interests in Ukraine), he
is allowed to do so only pursuant to Subsection
C." This naturally leads to two analytically
distinct arguments.

The first rests its premise on legislation by
implication. Under this view, although the
plain language of Subsection B provided

the authority to compel the transfer of

the ownership interest in assets, Congress
repealed that power by enacting Subsection C
in 2001. But there is a strong presumption that
Congress does not legislate by implication—
indeed, it is black letter law that the “intention
of the legislature to repeal must be clear and
manifest.”"¢ Absent that affirmative showing,
such repeals are permissible only when the
text is irreconcilable.™ As explained below,
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Subsections B and C are harmonious under
their express terms.

The second argument is that the President
never had the authority under Subsection B to
change an ownership interest in property.'* On
this view, since IEEPA’'s enactment, the President
could “direct and compel” the “transfer” of
Russian assets under Subsection B only if that
transfer did not result in any kind of change

of ownership. But that view rests on nothing
beyond sheer assertion—what Congress may
have thought useful to add in 2001 tells us

little if anything about the plain meaning or
contemporaneous understanding behind the
broader language Congress in fact used in 1977:
time’s arrow moves only forward.

In addition, the narrow interpretation of
“transfer” advanced under this theory introduces
absurdity into the statute. For instance, no one
seriously disputes that, under Subsection B, the
President can “block” the “transfer” of an asset
even if doing so would radically change the
ownership interests in that asset, not to mention
its financial value to the asset’s owner, either as
a source of investment income or as collateral.
Thus, if Russia wanted to convey the title (and not
just the possessory interest) of some of its U.S.-
based assets to another country in exchange for
some benefit from that country, the President
could surely “block” that transaction under
Subsection B. But, according to critics of reading
Subsection B in accord with its clear language,
the President could not “direct and compel” that
same transaction (even though both scenarios
involve a change in ownership of foreign
property interests). That makes no sense. The
term “transfer” in Subsection B should not take
on a different meaning depending on the verb

in connection with which it is used or the type of
property interest it affects. A word might be, as
Justice Holmes once said, “the skin of a living
thought” rather than “a crystal, transparent and
unchanged,” but it surely is not the skin of a
chameleon, changing coloration depending on

immaterial aspects of sentence structure. If the
President can “block” a “transfer” that changes
property interests and their value to all relevant
stakeholders, it follows that the President can
“direct and compel” the same “transfer.”

That commonsense reading respects the
parallelism mandated by the statutory text and
structure of Subsection B,"° without rendering
Subsection C superfluous—the objection

made by those who persist in deconstructing
Subsection B and reducing it to nonsense.

For, unlike Subsection B, Subsection C covers
circumstances in which the United States wishes
to take title to foreign assets notin order to
transfer them to those victimized by the foreign
state formerly owning those assets without
restriction but, instead, to use those assets

“in the interest of and for the benefit of the
United States.”™ Thus, if the President wanted
to seize foreign assets for the benefit of the
United States, he would have to exercise his
confiscation/vesting powers under Subsection
C, rather than his transfer powers under
Subsection B. That is a confiscation/vesting
power upon which the President need not rely to
effectuate the proposed transfer.'?

Here, the President’s transfer of Russian
assets fits comfortably within his Subsection
B authority. As this report’s discussion of
the status of such asset transfers under
international law will make clear, any
proposed transfer would be executed
alongside a coordinated international effort
to address the human rights catastrophe in
Ukraine.”™ The United Nations has already
provided billions of dollars of aid to support
Ukraine and assist Ukrainian refugees'™*
and has mobilized many of its humanitarian
agencies such as UNICEF, UNHCR, the U.N.
World Food Programme, and the World
Health Organization to provide crucial
assistance to the Ukrainian people.’™®

But the United Nations has also gone
farther, declaring that Russia has violated
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international law by instigating this unlawful
war and owes Ukraine reparations.™ And
countries around the world have recognized
a commitment to help Ukraine where
possible.™ In sending Russia’s sovereign
assets to Ukraine through the Subsection

B transfer mechanism, the United States
would simply be acting in line with those
obligations and deploying IEEPA in a manner
fully consistent with international law by
permitting Ukraine to use the funds as it
sees fit. Thus, interpreting Subsection B to
authorize transfers of Russian foreign assets
to Ukraine for Ukraine’s benefit would by no
means render Subsection C superfluous. Put
otherwise, because the natural interpretation
of Subsection B would not attribute to the
Congress that enacted Subsection C any
wish to use the lawmaking process without
purpose, this analysis leaves entirely
unsupported the only argument for treating
Subsection C as limiting Subsection B when
the text of Subsection C does no such thing.

In any event, even if this report’s reading of
IEEPA results in some measure of overlap
between Subsections B and C, that is not

a legitimate reason to discard it. Courts

have increasingly rejected arguments that
“surplusage” must be avoided “at all costs.”™8
That tolerance for surplusage is especially
appropriate where (as here) Congress has
expressly empowered the President to respond
to international emergencies. Given Congress'’s
desire to afford the President wide latitude in
addressing such emergencies, it makes good
sense that Congress employed a belt-and-
suspenders approach in drafting the relevant
provisions of IEEPA.

Finally, this report’s interpretation of
Subsections B and C has also played out
naturally in practice. Recall the international
incident in Kuwait in the early 1990s."° After
Iraq invaded, President George H.W. Bush froze
all of Irag’s assets in the United States.™ Then,

in 1992, against the backdrop of coordinating
international actions, the President invoked
Subsection B to direct and compel the transfer
of certain of those assets to the Compensation
Commission against Iraq’s then-present
wishes.'®! But those were not the only assets
that the United States had frozen originally.
The rest remained blocked in the United States
until 2003, when President George W. Bush
invoked Subsection C to seize and vest in the
Department of Treasury much of the remaining
Iraqi assets.'? Those assets were then used

to assist the United States’ various effortsiin
Iraq.'® These different uses of Subsections B
and C in practice underscore their plain textual
differences while honoring Congress’s sweeping
delegation of power to the President. In short,
there is no merit to the assertion that Congress’s
enactment of Subsection C prohibits the
President from transferring Russian assets to
Ukraine under Subsection B.

b. ABroad Transfer Power Is Consistent
with IEEPA’s Enactment History

Critics of the interpretation advanced in this
report regularly rely on IEEPA’s enactment
history as evidence that Subsection B was
intended to authorize only temporary freezing
of assets (and not permanent transfers).’** But
the enactment history proves no such thing.

IEEPA did not emerge out of the ether. Congress
pulled Subsection B’s language directly from

an earlier statute, the Trading with the Enemy
Act (“TWEA"). Congress enacted TWEA in

1917 to give the President certain emergency
powers during times of war.'® Through a series
of amendments, Congress slowly expanded
the tools available to the President and the
situations in which those tools could be used.®®
As a result, TWEA (originally a wartime statute)
expanded to address all emergencies, both
foreign and domestic.'®’
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At its peak, TWEA contained the following
powers in Section 5(b), among others:

(B) investigate, regulate, direct and
compel, nullify, void, prevent or prohibit,
any acquisition holding, withholding, use,
transfer, withdrawal, transportation,
importation or exportation of, or dealing
in, or exercising any right, power, or
privilege with respect to, or transactions
involving, any property in which any
foreign country or a national thereof

has any interest, by any person, or with
respect to any property, subject to the
Jurisdiction of the United States; and

any property or interest of any foreign
country or national thereof shall vest,
when, as, and upon the terms, directed by
the President, in such agency or person as
may be designated from time to time by
the President, and upon such terms and
conditions as the President may prescribe
such interest or property shall be held,
used, administered, liquidated, sold, or
otherwise dealt with in the interest of and
for the benefit of the United States ....'68

Asin IEEPA, TWEA granted the President the
authority to define “any and all” of the powers at
his disposal.’®’ The President could then use those
powers “[d]uring the time of war or during any
other period of national emergency declared by
[him]."77° At first, Congress lacked any ability to
challenge or oversee the President’s exercise of
the powers afforded to him by TWEA. This lack of
oversight proved to be a problem.

Without any meaningful constraints on the
President’s emergency powers, TWEA “had

been used repeatedly for new and important
purposes, wherever and whenever its broad and
unqualified language would permit new action

to be taken.””" And to make matters worse,
presidential invocations of TWEA “were rarely
related to the circumstances in which the national

emergenclies] [were] declared.”” Indeed, “[t]he
historical record shows that once a President had
declared the existence of a national emergency,
he was slow to terminate it even after the
circumstances or tensions that had led to the
declaration could no longer be said to pose a
threat of emergency proportion to the Nation.”™

In response to this sprawling abuse of power,
Congress enacted NEA and IEEPA. Through
NEA, Congress placed various “new restrictions
on the manner of declaring and the duration of
new states of emergency.”” And through IEEPA,
Congress conferred “upon the President a new
set of authorities for use in time of national
emergency which are both more limited in scope
than those of [TWEA] and subject to procedural
limitations, including those of [NEA].”175 But IEEPA
was in no way intended to “t[ie] the President’s
hands in times of crisis.”"”¢ Indeed, many of the
changes were strictly procedural.

One substantive change concerned the
situations in which the President could exercise
his powers under IEEPA. In particular, Congress
narrowed those circumstances to “any unusual
and extraordinary threat, which has its source
in whole or substantial part outside the

United States, to the national security, foreign
policy, or economy of the United States, if the
President declares a national emergency with
respect to such threat.””” This was a significant
curtailment from TWEA, which had been

used to address situations that were neither
unusual nor extraordinary and that typically
concerned purely domestic matters.”® But
IEEPA’s limits on the substantive tools available
to address qualifying emergencies should

not be overstated. Congress did not alter the
language that would become Subsection B

of IEEPA when it copied and pasted that
preexisting language into the statute from
TWEA."” While Congress made explicit
textual changes to other authorities, the
language in Subsection B of IEEPA remained
exactly the same. In the words of President
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Carter when he signed IEEPA into law: “The
bill is largely procedural ... [and] does [not]
affect the blockage of assets of nationals of
[foreign] countries.”’8°

To be sure, Congress did not carry over TWEA's
“vesting” authority when it initially passed

IEEPA (that authority would come later with the
PATRIOT Act amendment). But that omission tells
us precious little about the President’s separate
authority under Subsection B, which by its plain
text authorizes the President to “direct and
compel” the “transfer” of Russian assets located
in the United States.™

Undeterred still, critics insist that Subsection
B does not mean what it says and that IEEPA’s
legislative history shows that Congress
understood Subsection B to facilitate the
temporary freezing of assets—and nothing
more.'®2 But, even if one could know with
certitude what the collectivity referred to as
Congress uniformly “understood,” this entire
line of argument is unavailing. The Supreme
Court has made clear that “[l]Jegislative history,
for those who take it into account, is meant

to clear up ambiguity, not create it.” And

as demonstrated above, no ambiguity at all
exists about how IEEPA's terms apply to the
circumstances here.

If there were any doubts on this score, they are
definitively resolved by the Supreme Court’s
opinion in Dames & Moore, which stated
unequivocally that Subsection B offered the
President more authority than simply imposing
temporary freezes on movement of foreign
assets.’®® Any contrary interpretation would
require reading out “all meaning to the words
‘transfer, ‘compel, or ‘nullify’” in the statute.’®>
In addition, the Petitioner in Dames & Moore
raised these very same arguments based on
IEEPA’s legislative history, and the Court squarely
rejected them given the clarity of Subsection
B'’s text.’® Those doomed legislative history
arguments should meet the same fate today.

c. Anti-Novelty Arguments
Against a Broad Transfer Power
Are Likewise Meritless

Finally, some have argued that Subsection

B cannot possibly authorize the President to
transfer Russia’s U.S.-based assets to Ukraine
because the Congress that enacted IEEPA
would have never anticipated that result.” This
argument is meritless.

For starters, “the fact that a statute has been
applied in situations not expressly anticipated
by Congress does not demonstrate ambiguity;
instead, it simply demonstrates the breadth

of a legislative command.”®® And, as the
Supreme Court has explained, “‘it is ultimately
the provisions of ' those legislative commands
‘rather than the principal concerns of our
legislators by which we are governed.”"®?
Fidelity to the text that Congress wrote is of
particular importance with respect to IEEPA.
As both Congress and the Judiciary have
wisely and repeatedly acknowledged, the
President is best situated to coordinate our
Nation’s response to international emergencies
and humanitarian crises.””° Given these
considerations, when “Congress delegates
power broadly to the President to deal with an
international emergency, there is no prudential
reason to read the delegation more narrowly
than the words and the Constitution will
permit.””! And here, the words of the statute
compel a straightforward conclusion: the
President possesses the authority to “direct and
compel” the “transfer” or Russia’s U.S.-based
assets to Ukraine.

Notably, this would not be the first time that
IEEPA has reached beyond what some would
categorize as the “expectations” of its enactors.
Starting in the late 1990s, the President

began relying on his authority under IEEPA to
target individuals connected to terrorism but
unconnected to a national affiliation.’? This
was unprecedented. In doing so, President
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Bill Clinton “broke new ground under IEEPA by
ordering sanctions targeting not a state and its
citizens but, instead, terrorist organizations and

their members.”"3 Presidents have continued this
practice,”* and courts have continually upheld
such measures.””” The same should be true here.

C. THE CONSTITUTION DOES NOT PROHIBIT THE PRESIDENT’S
TRANSFER OF RUSSIAN ASSETS TO UKRAINE

Because IEEPA already affords the President the
authority he needs to transfer Russian assets

to Ukraine, the enactment of new legislation
(such as the pair of bills recently intfroduced in
Congress') would be a welcome development
but not a necessary one. Whether the President
transfers Russian assets pursuant to his existing
power under |IEEPA or under newly enacted
legislation, the resulting transfer must still be
consistent with the Constitution. We conclude
that it would be. Below, we explain why the
proposed transfer of Russian assets to Ukraine
would not run afoul of the Due Process Clause or
the Takings Clause.

1. The Due Process Clause Does
Not Bar the Proposed Transfer

On its face, the Fifth Amendment shields only
private entities and persons, not sovereign states:
“No person shall be ... deprived of life, liberty,

or property, without due process of law.”” In no
natural linguistic or conceptual sense is Russia a
“person”—and, unlike private persons, Russia’s
relations with the United States are generally
governed not by domestic law or courts, but by
diplomatic relations and treaties negotiated
among equal sovereign states.

The Supreme Court has long adopted a similar
view of the Due Process Clause, in holding that
the separate sovereign states of the Union
cannot claim due process protections—and must
instead rely on doctrines of inter-sovereign
relations, like the constitutional contours of
federalism. Nearly sixty years ago, in the
landmark civil rights case of South Carolina

v. Katzenbach, the Court rejected, on both
textual and structural grounds, the idea that
States themselves have due process rights,
explaining that: “The word ‘person’ in the
context of the Due Process Clause of the Fifth
Amendment cannot, by any reasonable mode of
interpretation, be expanded to encompass the
States of the Union....”"” This is a first principle
that has never wavered.

The Supreme Court has not had occasion to
directly consider when a foreign sovereign

is a “person” for purposes of the Due

Process Clause. But, as several circuits

have subsequently explained, the Court has
clearly implied that they are not—by: (1)

citing Katzenbach’s recognition that States

do not have such rights while discussing the
question;"? (2) explaining that “in common
usage, the term ‘person’ does not include the
sovereign;”?°° and (3) recognizing that foreign
states, of course, “lie[] outside the structure of
the Union” altogether.?’ Guided by such strong
and converging indicia of meaning, courts that
have confronted this issue have held, without
exception, that foreign sovereigns do not
possess due process rights.

The D.C. Circuit issued the bellwether decision
on this issue, finding that in light of the Supreme
Court’s holding that States do not have due
process rights, foreign states should not have
them either. The opinion first set out the
foundational notion that “in common usage, the
term ‘person’ does not include the sovereign”—a
conclusion supported strongly by the Court’s
reasoning in Katzenbach.?°> Given Katzenbach’s
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explicit and unchallenged holding that the
States cannot claim due process protections, the
D.C. Circuit explained that it would “be highly
incongruous to afford greater Fifth Amendment
rights to foreign nations, who are entirely alien
to our constitutional system, than are afforded
to the states,” who “both derive important

Because IEEPA already
affords the President the
authority he needs to
transfer Russian assets to
Ukraine, the enactment
of new legislation (such as
the pair of bills recently
intfroduced in Congress)
would be a welcome
development but not a
necessary one. Whether
the President transfers
Russian assets pursuant to
his existing power under
IEEPA or under newly
enacted legislation, the
resulting transfer must
still be consistent with the
Constitution. We conclude
that it would be.

benefits [from the Constitution] and must abide
by significant limitations as a consequence of
their participation [in the Union],” and “who help
make up the very fabric of that system.”203

The D.C. Circuit also relied on several structural
and historical principles beyond the strong

analogy to Katzenbach, explaining that “[n]
ever has the Supreme Court suggested that
foreign nations enjoy rights derived from the
Constitution, or that they can use such rights

to shield themselves from adverse actions
taken by the United States.”?°* That was not
surprising—*“[r]elations between nations in the
international community are seldom governed
by the domestic law of one state or the other.”?%%
To the contrary, “[ulnlike private entities”—

and unlike the States—“foreign nations are

the juridical equals of the government that
seeks to assert jurisdiction over them” and

have available “a panoply of mechanismsin

the international arena through which to seek
vindication or redress.”?°® And since “legal
disputes between the United States and foreign
governments are not mediated through the
Constitution,” the court concluded that it would
be “quite strange to interpret the Due Process
Clause as conferring upon [foreign states] rights
and protections against the power of federal
government.”?” In that regard, “it is not to the
due process clause but to international law and
to the comity among nations, as codified in part
by the FSIA, that a foreign state must look for
protection in the American legal system.”2%8

The D.C. Circuit thus found that granting
sovereign foreign states due process rights
not only had no grounding in—and indeed was
contrary to—the Fifth Amendment’s text and
purpose, but would also subvert foundational
and long-standing constitutional and
international structures and principles. Every
other federal court that has confronted the
issue since has agreed with the D.C. Circuit.?%?

To be sure, many of the relevant assets

are technically under the control not of the
Russian Federation but of the CBR.° But
that makes no difference. The CBR is a state
instrumentality and is indistinguishable from
the Russian Federation for purposes of due
process. To our knowledge, no court has ever
held that a foreign state-owned corporation
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or state instrumentality has any constitutional
rights. It would be anomalous in the extreme
for a state-owned and state-directed
entity to possess constitutional rights vis-
a-vis the United States that the state itself
does not enjoy. To be sure, in the context

of the Foreign Sovereign Immunities Act,
the Supreme Court has treated foreign
instrumentalities differently from foreign
sovereigns for purposes of liability.?" But

no court has held that a similar distinction
applies for purposes of determining due
process rights of foreign instrumentalities.??

But even if that distinction were treated as
significant, the Due Process Clause would still
not apply to the CBR, given how closely it is
related to and integrated with Russia as a
sovereign. And if the CBR were independent,
which it is not, it is unlikely it would possess
rights in this context given that the Supreme
Court has recently cut back the constitutional
protections owed to foreign entities if they
operate outside the United States, which
describes the CBR precisely.?”

Turning to the independence analysis, in First
National City Bank v. Banco Para el Comercio
Exterior de Cuba, 462 U.S. 611 (1983) (“Bancec”),
the Supreme Court clarified that if an entity

is independent in both corporate form and in
practice, then it will be regarded as a separate
entity for purposes of the FSIA, but if it is in form
or practice an “agent” or arm of the state, then
it will be treated as the sovereign itself.

Applying the Bancec test, the D.C. Circuit
concluded that the State Property Fund,
located in Ukraine, should not be “treated

as a legal personality separate from the

State of Ukraine.”?* That was so because

the State Property Fund performed “classic
government functions,” such as “implementing
national policy, issuing regulations binding

on state agencies of executive power,”

and “participating in the development and

conclusion of international agreements on
property and use of state-owned property.”?

In addition, the Fund’s chairman was “appointed
and discharged by the President of Ukraine
subject to the consent of the [legislature],”

its other members were approved by the
legislature, and its budget was connected to

the state budget.? “From these structural
features,” it was “apparent” to the D.C. Circuit
that the Fund was “an agent of the State, barely
distinguishable from an executive department
of the government, and should not be treated as
an independent juridical entity.”27

This perfectly describes the role of the CBR.
The CBR is Russia’s central bank, and its
responsibilities and powers are detailed in

the Russian Constitution.?® It coordinates the
nation’s response to currency and inflation
concerns. Russia’s president, Vliadimir Putin,
personally appoints the head of the Bank,
exercises significant influence over the Bank’s
head, and maintains plenary removal power.?"
The twelve-member committee that directs the
CBR’s monetary policy and financial regulation
is composed of only one member from the CBR
itself but includes three representatives from
the Finance Ministry, three from the presidential
administration, and five representatives from
the legislature.??° However one slices it, there

is no question about the connection between
the CBR and the Russian state: it is an “integral
part of a foreign state’s political structure”??
and cannot be considered an independent
corporation. Consequently, even if some foreign
instrumentalities possess due process rights
under Bancec, the CBR is not one of them since
it is not sufficiently independent from Russia.

Tellingly, those who believe that foreign
nations deserve due process rights cannot
(and do not) dispute that current law holds
otherwise. Instead, they argue that current
law is wrong, based on a supposedly originalist
understanding of the Due Process Clause and
its application to foreign states.?”? Whatever

lll.  The President Has the Legal Authority to Transfer Russian Assets to Ukraine Under Existing U.S. Domestic Law






the merits of this dubious position, it is highly
unlikely that a reviewing court would buck
decades of precedent and tradition, particularly
in circumstances involving ongoing Russian
atrocities against the Ukrainian people.??

The broader context of these decisions
elucidates why such a marked shift in the law is
especially implausible in principle and unlikely

in practice. In the foreign affairs context,
deference to the political branches is at its
highest.??* As a result, much of foreign affairs is
conducted by the political branches—meaning
that it can, does, and should evolve to address
the evils of the present moment.?? |t would

be altogether impractical for a President to
constantly assess how the Founders would

have thought about a particular sanction, or
how their generation would have understood
the relevant terms of reference. Indeed,
“pragmatic or consequentialist justifications for
originalism are potentially weak in the area of
foreign affairs, particularly given the profound
changes over time in the Presidency as an
office, the military and economic strength of
the United States, the conduct of war, and the
content of international law.”??¢ The job of the
political branches is to respond to these sorts of
changes. For these reasons and others, scholars
have acknowledged that originalist-driven
arguments hold little weight in the arena of
foreign affairs.?

Courts have agreed.??® In his highly influential
Youngstown concurrence, Justice Robert
Jackson went to great length to disparage the
utility of originalism in such a case.?” Dames &
Moore also ignores originalist methods in favor
of the pragmatic approach Justice Jackson
outlined in Youngstown. #° Even opinions
concerning the realm of foreign affairs that
facially undertake some originalist analysis do
so at a “very high level of generality, and end[]
up finding that nonhistorical considerations
such as precedent, functionalism, and abstract
constitutional principles are decisive.”?' Any

meaningful deference to the Executive demands
a pragmatic and principle-driven approach, a
fact that the Supreme Court and lower courts

all have recognized. Here, in an area of settled
law on an issue of political and international
significance, the originalist approach should not
(and would not) get litigants very far.

Finally, even assuming Russia could claim
entitlement to “due process of law” when
“deprived of ... property” by the United States
Government, the process due would likely

be relatively minimal. As the Supreme Court
has held, “[d]ue process is flexible,”?*? and
requires the weighing of interests.?** Thus,

a hearing is not always required prior to the
government taking of the property interest,
especially when—as is the case here—a pre-
deprivation hearing would frustrate if not
altogether undermine the government’s
ability to advance its obviously legitimate

and indeed compelling interest.?** Indeed,
time is of the essence in Ukraine—the country
needs assistance now, rather than later, when
any delay threatens to undermine the entire
purpose of the transfer in the first place:

to help Ukraine respond to (and eventually
rebuild from) the extraordinary and unusual
threat that Russia’s illegal war poses to the
country and to the world while it still can.?®
That interest far outweighs any countervailing
considerations for affording pre-deprivation
process here. And courts that have addressed
due process concerns in the IEEPA context
have permitted post-deprivation written
statements by the agency administering the
President’s directive as satisfying any due
process concerns.?¢ There is no reason that
such a post-deprivation process would not

be sufficient in this case too, where Russia
would not suffer material harm in allowing
that process to unfold, while making Ukraine
wait for that process to run its course—which
likely could take years—would put at risk its
very ability ever to recover. All told, the due
process calculus is not close.
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2. The Takings Clause Does
Not Bar the Proposed Transfer

Russia, as well as the CBR, would fare no
better seeking refuge under the Takings
Clause (or, as it is sometimes called, the

Just Compensation Clause). The Takings
Clause prohibits the government from taking
“private property ... for public use, without just
compensation.”?’ To our knowledge, no court
has held that foreign sovereigns themselves
(or their instrumentalities) possess rights
under the Takings Clause. Nor is a court likely
to extend such rights.

This conclusion is supported by first principles.
First, the Takings Clause draws a distinction
between foreign and domestic individuals.
Although the Clause extends takings rights to
domestic individuals from the start, foreign
citizens who live outside of the territory of the
United States do not automatically possess
such rights under the Constitution and can only
assume such rights if they “have come within
the territory of the United States and developed
substantial connections with this country.”2%

Second, the proposed transfer concerns
sovereign property. The Supreme Court has
extended Takings Clause protections to States
and their municipalities, despite the apparent
atextuality of applying the Clause to public
property.?* Foreign governments, however, are
not situated similarly to States for purposes of
the Fifth Amendment in this regard. Although
States are generally understood as possessing
certain rights under the Constitution, it bears
repeating that the Supreme Court has “never
suggested that foreign nations enjoy rights
derived from the Constitution” in any sense.?4°

This differing treatment afforded to foreign
nations (as compared to States) flows

from the Constitution’s design: “The States
are integral and active participants in the
Constitution’s infrastructure, and they both

derive important benefits and must abide

by significant limitations as a consequence

of their participation.”?' A “foreign State,”

by contrast, “lies outside the structure of

the Union” altogether.?*2 As one court aptly
explained, “the Constitution does not limit
foreign states, as it does the States of the
Union, in the power they can exert against
the United States or its government. Indeed,
the Federal Government cannot invoke the
Constitution, save possibly to declare war, to
prevent a foreign nation from taking action
adverse to the interest of the United States
or to compel it to take action favorable to the
United States.”?** For that reason, it makes
little sense to interpret the Constitution (let
alone the Takings Clause) as conferring upon
a foreign state “rights and protections against
the power of federal government.”?44

This differing position is also clear from history
and tradition. As explained above, disputes
between nations are not mediated by the
Constitution.?*> Rather, “sovereign states
interact with each other through diplomacy
and even coercion ...."%*¢ That is why land
disputes between sovereigns dating back to
the early history of the Nation were never
formulated or resolved through the lens of

the Takings Clause—it simply did not apply,

nor was it ever understood as applying.?¥’ By
comparison, questions and disputes between
States, and between the States and the Federal
Government, over control of land have been
central constitutional issues from the start.248
Accordingly, as with individuals, the Constitution
applies asymmetrically between domestic and
foreign sovereigns, with the latter receiving no
protections from it.

Third, presidential action in response to an
international emergency has seldom been
understood to be limited by the Takings Clause.
That is true even when the action concerned
the property of domestic individuals, i.e., the
people universally recognized as possessing the
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strongest automatic takings protections in this
area.? As the Supreme Court declared well
over a century ago:

[a] new tariff, an embargo, a draft, or a
war may inevitably bring upon individuals
great losses; may, indeed, render
valuable property almost valueless. They
may destroy the worth of contracts.

But whoever supposed that, because of
this, a tariff could not be changed, or a
non-intercourse act, or an embargo be
enacted, or a war be declared? ... [W]las
it ever imagined this was taking private
property without compensation ... ?2°

Moreover, concerning foreign states specifically,
“[e]lconomic sanctions would hardly be sanctions
if the foreign targets of the sanctions could
simply stand in line to be compensated for the
losses those sanctions caused them.”?' These
commonsense intuitions behind treating the
Takings Clause as having little to say in the
foreign-affairs arena are bolstered by the
equally compelling concern that conferring such
protections to foreign states would raise a host of
difficult questions that would thrust our judiciary
into the diplomatic fray, resulting in numerous

potential practical and administrative problems,
many of which are explored thoroughly in other
parts of the report.??2

Regarded as a whole, the foregoing discussion
supports the conclusion that the Takings Clause
does not offer Russia any basis for claiming
compensation or otherwise lodging an objection
if the President transfers Russia’s sovereign
funds to Ukraine under IEEPA or indeed any
other federal statute. An alternative outcome
would be particularly perverse here. It would
empower Russia to invoke the United States
Constitution’s requirement of just compensation
for certain takings of private property to secure
compensation to cover the cost of reparations
designed specifically fo make Russia help rebuild
the cities and communities it has destroyed. If
Russian operatives were to destroy an American
neighborhood and be forced to compensate its
occupants for the harm done, it could hardly
appeal to the Takings Clause to insist on just
compensation for the resulting reduction in its
bank deposits. The Constitution does not compel
such an absurdity. Just as our Constitution
famously is “not a suicide pact,”®3 so too it is not a
War Criminals’ Reward Certificate. Russia alone
must bear the costs of relieving the burdens it has
unlawfully inflicted upon Ukraine.

D. THERE ARE NO EXTERNAL STATUTORY CONSTRAINTS ON THE
PRESIDENT’S AUTHORITY TO TRANSFER RUSSIAN ASSETS

TO UKRAINE UNDER IEEPA

No other statute would obstruct the President’s
transfer of Russian assets pursuant to his
authority under IEEPA. Below, this report
addresses two of the most salient statutory
constraints on executive power: the Foreign
Sovereign Immunities Act (“FSIA”) and the
Administrative Procedure Act (“APA”). Neither
statute poses a barrier to the proposed transfer.

1. The FSIA Does Not Apply
to the Proposed Transfer

The FSIA is exceedingly unlikely to prohibit the
proposed transfer of Russian assets, provided
that (as this report recommends) the transfer
process constitutes purely executive action and
does not involve the courts.
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The FSIA was enacted to codify the basic
requirements of international treaty obligations
and sovereign immunity principles under
customary international law. The statute
protects foreign states—and their agencies

and instrumentalities—from the jurisdiction

of federal and state courts, as well as their
property from “attachment, arrest, and
execution” to satisfy court judgments.?5* A
purely executive action to seize or freeze foreign
assets, such as an executive order or agency
order issued pursuant to IEEPA, would neither
subject Russia to the jurisdiction of the U.S.
Courts nor require court approval. It also would
not involve “attachment, arrest, [or] execution,”
which are terms that are understood to relate to
court proceedings and processes.?* This is one
of the principal reasons why the FSIA does not
constrain IEEPA’s blocking authorities. On this,
critics agree.?*

Recent Supreme Court precedent supports
this understanding and reading of the FSIA.
Just this past term, in Tirkiye Halk Bankasi
S.A. v. United States (“Halkbank”), the

Court held that the FSIA does not apply to
criminal proceedings since the statute is
exclusively limited to civil actions. 598 U.S.
264 (2023). The Court explained that the
FSIA’s text (which used terms like “litigants”
and “suits”) strongly “indicate[d] that the
statute exclusively addresses civil suits against
foreign states and their instrumentalities,”?’
and found it significant that the FSIA is
codified in the civil procedure section of the
U.S. Code. “[IIf Halkbank were correct that
the FSIA immunizes foreign states and their
instrumentalities from criminal prosecution,”
the Court concluded, “the subject undoubtedly
would have surfaced somewhere in the Act’s
text” since “Congress typically does not ‘hide
elephants in mouseholes.'”2%8

The Court’s reasoning in Halkbank supports
the conclusion that the FSIA does not

confer any immunities in the context of an
executive transfer—an action that has far
less in common with a civil lawsuit than does
a criminal action. The civil procedure terms
in the statute on which the Court placed
significant interpretive weight would be
even more foreign to an executive seizure
action, as there are no “litigants” or “suits”
involved in the President’s invocation of
IEEPA to transfer foreign property. So too
would the contextual limitation: If Congress
intended to extend immunity from executive
actions—something that would carry with it
significant separation of powers questions
given the primacy of the Executive in matters
of foreign relations—it is quite unlikely that it
would do so implicitly, and in the context of a
statute that, as the Court detailed, is clearly
focused on civil court actions.

The Halkbank Court also offered structural
and policy reasons for refusing to extend the
FSIA’s protections to criminal proceedings.
For instance, the Court found it incredulous
that “a purely commercial business that is
directly and majority-owned by a foreign
state could engage in criminal conduct
affecting U.S. citizens and threatening U.S.
national security while facing no criminal
accountability at all in U.S. courts.”?%?
“Nothing in the FSIA,” the Court held,
required that outcome.?° The same holds
true here. Nothing in the FSIA supports the
equally concerning outcome that a hostile
foreign state could, on one hand, engage

in conduct that the President has identified
as constituting an international emergency
adversely affecting the vital interests of the
United States and, on the other hand, assert
that the foreign state’s U.S.-based assets
must be shielded from any action that the
President might deem necessary to address
such an emergency. Ultimately, the FSIA
poses no barriers to the proposed transfer.
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2. The Proposed Transfer Clears
Any Hurdles Erected by the APA

Nor is the APA a potential bar to the
proposed transfer. The APA provides that

a person “adversely affected or aggrieved
by agency action” can seek judicial review
of that action.?' Presidential action is not
subject to the requirements of the APA .22 But
executive action administered by agencies

is reviewable under the Act.?%3 Executive
action taken under IEEPA is administered

by the Office of Foreign Assets Control
(“OFAC"), which sits within the Department
of Treasury.?* Despite the fact that OFAC
actions arise in the context of international
emergencies, IEEPA does not contain a
provision expressly precluding judicial review,
and courts have thus reviewed agency
actions taken pursuant to that enactment.26®
Moreover, while the appropriateness of

an emergency declaration is a political
question entrusted to the Executive Branch
and insulated from judicial challenge, purely
legal questions concerning the scope of the
Executive’s authority under IEEPA are not.2¢¢

Challenges under the APA in this context

are narrower and more limited on two
fronts. The first concerns the kinds of
challenges potential plaintiffs can levy. Since
OFAC actions pertain to “foreign affairs
function[s],” the agency is currently exempt
from notice-and-comment requirements.2¢’
The second concerns the level of deference
afforded to the Executive action: courts have
universally recognized that agency actions
taken by virtue of the authority vested by
Congress through IEEPA are entitled to far
greater deference than what is typical .26
And the typical standard, that a designation
should be “should be struck down if it is
‘arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law,’”

is already relatively permissive.?*’ That
difference in degree of deference, of course,

reflects the foreign affairs context in which
IEEPA arises.?’° Accordingly, in practice,
potential plaintiffs face significant hurdles to
securing relief under the APA by challenging
OFAC orders so long as OFAC’s actions rest
on plausible interpretations of IEEPA.?"' As
explained above, construing Subsection B

of IEEPA to allow for the proposed transfer
is not just plausible, it is the only reading
supported by the plain text of the statute.?’2

It is true that courts have recently expressed
a growing appetite to second-guess domestic
executive action absent clear congressional
delegations. The Supreme Court’s newly
minted “Major Questions Doctrine” (“MQD”)
reflects this trend. The MQD applies to issues
of “economic and political significance” and
actions the Court perceives that Congress
had failed with sufficient specificity to
empower the agency to take.?”® But there is
no indication that the MQD applies to purely
foreign affairs actions like the proposed
transfer of Russian assets.

For good reason. Concerns about overly
broad and ambiguous congressional
delegations, which animate the MQD’s
requirement of specificity almost to the point
of clairvoyance when Congress is legislating
for future exigencies, are at their lowest ebb
in the realm of foreign affairs. As discussed
above, courts have universally recognized
that such delegations are necessary in

the foreign affairs context.?# Indeed, the
Supreme Court has long acknowledged that
it would be “unwis[e]” to require Congress
“to lay down narrowly definite standards
by which the President is to be governed”

in exercising his foreign affairs powers.?’s
Through IEEPA, Congress has set forth
intelligible principles by which the President
must exercise his powers to respond to

and address international emergencies.
When the President exercises those powers,
he is acting “pursuant to an express ...
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authorization of Congress” and his “authority
is at its maximum.”?7¢

Applying the MQD here would also disturb
the traditional separation of powers. It would
require the President to seek the blessing

of courts and Congress to act during an
emergency related to a foreign nation.?”’ In
Dames & Moore, the Court explained that the
precisely apposite authorization of Congress
would be difficult to expect in “international
crises the nature of which Congress can
hardly have been expected to anticipate

in any detail.”?”® Demanding that Congress
provide specific authorization before the
President’s exercise of his authority under
IEEPA would hinder his ability to make
decisions in real time to address international
emergencies that it would have been
impossible to anticipate, certainly not with
any specificity, years ahead of time. Given
the importance of economic sanctions to
foreign affairs, any suggestion that Congress
must first approve every “important”
economic decision taken pursuant to IEEPA
(and similar statutes) would grind American
foreign policy to a halt.

At any rate, even if a court were to apply
an MQD argument against the proposed
transfer, that argument would fail on the
merits. Fundamental to the MQD analysis

is consideration of the “history ... of the
authority” that is being asserted.?”” The
transfer of foreign assets is an authority
Presidents have used numerous times,
dating back to TWEA.%° The President’s
authority to act in this manner has never
been questioned or rejected. Moreover,

the role that international treaties and
agreements play in any action the President
might take further underscores how it would
be a category mistake for the Court to apply
the MQD to issues like these. In Murray v.
Schooner Charming Betsy, the Supreme
Court explained that “an act of Congress
ought never to be construed to violate

the law of nations if any other possible
construction remains.”?® Here, the law of
nations clearly counsels in favor of allowing
the transfer of Russian assets because such
an action would accord with international
obligations and would be conducted as part
of a concerted international effort to hold
Russia accountable for its atrocities against
Ukraine and its people.?8?

Thus, neither the MQD nor any other
statutory or constitutional constraint
prevents the President from doing what
Congress has clearly empowered him to
do by statute: under IEEPA, he has the
unambiguous authority to transfer Russia’s
U.S.-based assets to Ukraine.
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IV. International Law Permits the United
States and Allied Nations to Transfer
Russian Assets to Ukraine

A. OVERVIEW OF INTERNATIONAL LAW CONSIDERATIONS

This report is focused most acutely on the
authority that the President already possesses
under U.S. law to transfer Russia’s frozen
assets. We have concluded that the transfer

of Russia’s assets to Ukraine is fully authorized
under the domestic law of the United States as it
currently stands and without any change—both
in terms of the plain language of all applicable
statutory and constitutional provisions and

in terms of their history and purposes. But

our analysis cannot end at the United States’
borders. U.S. officials and governments allied
with the United States, especially members

of the G7, have expressed genuine concerns
about the permissibility of asset transfer under
international law as well as under their own
domestic legal regimes. This report approaches
those concerns respectfully and with the
understanding that many details of the law

of particular nations other than the United
States will need to be studied more closely by
experts in those legal regimes just as we have
authoritatively analyzed U.S. law.

Addressing the legality of asset transfer under
international and foreign legal regimes is crucial

to this report for at least three reasons. First,

the United States considers itself o be bound by
international law and takes with utmost seriousness
its commitments to act as a responsible member of
the international community. Second, a collective
effort among members of the international
community to transfer Russia’s assets will provide
the greatest benefit to Ukraine. The United States

possesses only a fraction of Russia’s frozen assets;
amuch larger share is held in other G7 nations
including the United Kingdom, Germany, and
Japan. If Ukraine is to defend itself and rebuild
successfully, every dollar of legally available
Russian assets must be brought to bear. Third,

an internationally united action would carry far
greater political and legal legitimacy than would
the United States acting alone. That legitimacy will
prove invaluable in building sustainable support
for efforts to transfer frozen Russian assets and
to defend the legality of those efforts to whatever
degree that should become necessary.

Toward that end, this section of the report
analyzes the international and foreign legal
issues concerning the transfer of CBR assets.
We conclude that international law authorizes
the transfer of Russia’s sovereign assets by

G7 states as a proportionate countermeasure
to Russia’s violations. As defined in the

Articles on the Responsibility of States for
Internationally Wrongful Acts (“ARSIWA”),

a “countermeasure” is an action that would
otherwise violate international law by one state
taken with the aim of inducing another state to
resume compliance with international law. The
lawfulness of a countermeasure is determined
not by any treaty but by customary state
practice, state pronouncements of international
law, and judgments of international tribunals,
all of which approve of countermeasures to
enforce international law.



This Part of the report begins in Section A with
background context on these international
legal issues for American lawyers and
decisionmakers. Section B surveys the
ecosystem of actors with whom American
leaders will need to cooperate to ensure that
transfer is a collective international effort.

* First, this report considers key fact-finding
entities, which are working in tandem to
gather information related to Russia’s war of
aggression and its subsequent international
law violations. These entities include:

European Agency Criminal Justice
Cooperation (“Eurojust”),

Eurojust’s targeted Joint Investigation
Team (“JIT”), and

The newly initiated International Centre
for the Prosecution of the Crime of
Aggression Against Ukraine (“ICPA”).

* Second, we survey the legal forums where
the transfer of assets may be challenged on
an international legal stage and where Russia
itself may be brought to justice.

The International Court of Justice (“ICJ”) would
be the most likely court to hear challenges

to transfer, and it already has cases pending
against the Russian Federation.

The European Court of Human Rights
(“ECHR”) has similar cases pending before
it against the Russian Federation.

The International Criminal Court (“ICC")
is operating as both a fact-finding entity
and a prosecuting arm for individual
perpetrators like President Vladimir Putin.

* Third, this report surveys the
decisionmakers with whom the United
States will need to work closely.

At the very highest level is the United
Nations, which has already condemned
Russia’s actions in several nonbinding
resolutions but is rendered largely impotent
by Russia’s veto on the Security Council.

Recent actions of the G7, the
European Commission, and individual
governments that are interested in
transfer have been promising.

Section C elaborates a long list of international
law violations committed by Russia since its
2022 invasion.

* First, this report addresses the respects
in which Russia’s war of aggression has
violated multiple provisions of the U.N.
Charter, ICJ order, Rome Statute, Helsinki
Final Act of 1975, and peremptory norms of
general international law (i.e., jus cogens).

* The report then examines the alleged war
crimes and the crime of genocide that Russia
has committed in Ukraine, analyzes Russia’s
failure to pay reparations for damages
dating back to its 2014 annexation of Crimeaq,
and enumerates several other violations of
standing international treaties. In short, the
case against Russia is damning.

* There is no question that Russia has violated
international law in Ukraine on hundreds
of occasions since its February 24, 2022
invasion. This inescapable conclusion lays
the necessary legal groundwork for invoking
countermeasures in Section D.

Section D analyzes the incontrovertible

legal justification for asset transfer under
international law and disposes systematically of
the central counterarguments.

* This section concludes that G7 countries
may transfer CBR assets as a lawful
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countermeasure to induce Russia to resume
compliance with international law.

* It further outlines the clear basis that states
have to invoke countermeasures, explains the
lawfulness of transfer as a countermeasure
under the terms of ARSIWA, and identifies
precedent on which transferring actors can rely.

* |t also describes an alternative basis for
transfer, using the saving clause of ARSIWA
Article 54, which reserves to third-party
states the authority to use “lawful measures”
to remedy violations of international law.

* We refute the key concerns that have been
raised about the use of countermeasures,
including questions of proportionality
and reversibility, as well as concerns of
sovereign immunity.

Section E turns to the laws of individual G7
countries to understand where the case for
transfer is easier to make under current law,
and where domestic legal reform may be
needed. The United States and Canada are
two examples of countries whose legal regimes
clearly authorize transfer now. They can thus
serve as useful models for other states looking
to reform their laws to clear the legal path for

B. THEECOSYSTEM OF ACTORS

Before embarking on any specific action with
regard to transfer, it is important to understand
the current players in the field. This section
will describe (1) the key fact finders who may
be helpful in collecting the evidence needed to
make a claim for war crimes, genocide, and
other violations of international law; (2) the
legal forums in which transferring actors may
need to defend their actions under governing
international law; and (3) the decisionmakers
who need to be committed to transfer in order
to make it a collective project. For each of the

transfer. The United Kingdom, for instance,
is an example of a country in which the legal
regime would probably require change to
authorize transfer: such change would entail
action by Parliament. This section also considers
the possibility that G7 countries (aside from
the United States) may be constrained by
bilateral investment treaties with Russia and
offers several arguments as to why these
treaties should not prevent G7 countries from
transferring Russian assets.

Ultimately, this part of the report provides a
handbook to American leaders who might have
limited background on the international legal
playing field and, against that backdrop, makes
the case for transferring CBR assets under
international law. The report also highlights the
impressive appetite and eagerness of several
international bodies, such as the European
Commission, that are already committed to
action along these lines. As well, the report
addresses the policy concerns that some have
voiced about the way the asset-transfer actions
whose legality we defend here might generate
unwelcome collateral consequences on the world
stage. Our hope is that this report will allay
those policy concerns along with whatever legal
concerns these decisionmakers might have.

entities below, this report enumerates which of
the countries on which our analysis focuses are
parties to that particular treaty or body.

1. Fact Finders

To invoke countermeasures against Russiq,
countries that are holding Russian assets will
need to make a strong showing that Russia
has violated fundamental international laws
such that countermeasures are appropriate
to induce it to comply with its international
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obligations.?® Although documenting Russia’s
war of aggression, which violates a plethora of
international laws, is fairly straightforward,?®*
transferring actors will need the support of
fact finders to make an even stronger case for
claims like the commission of war crimes and
genocide.? As this report explains, each of
these violations of international law serves as
an independent justification for the imposition
of countermeasures against Russia; taken
together, these violations provide an even more
compelling basis to impose countermeasures.
Ongoing fact-finding efforts will enable

the international community to hold Russia
accountable for the full scope of its crimes and
also provide a more comprehensive evidentiary
record that will bolster the credibility and legal
validity of the proposed asset transfer.2¢ This
report surveys three key fact-finding entities
documenting the progress of the Russia-Ukraine
war: Eurojust, the Joint Investigation Team
(“JIT”"), and the International Centre for the
Prosecution of the Crime of Aggression against
Ukraine (“ICPA").

a. Eurojust

Relevant Members: Austria, Belgium, France,
Germany, Luxembourg; Partners: Switzerland,
Ukraine, United Kingdom, United States

The European Union Agency for Criminal

Justice Cooperation (“Eurojust”) is a coalition

of participating E.U. member states focused

on fighting organized cross-border crime in
Europe.?®” Eurojust was established by the
European Union in 2002 with three objectives: (1)
to stimulate coordination between member states
in investigations and prosecutions, (2) to improve
cooperation between member states, and (3)

to support otherwise competent authorities of
member states to improve investigations and
prosecutions.?®® Eurojust has jurisdiction over
crimes including human trafficking, crimes
against personal freedom, crimes against public

goods, illegal harm to the environment, and core
international crimes like genocide.?®

Eurojust is based in The Hague and consists

of fifteen members, appointed by member
states, who comprise the Eurojust “College.”?%°
Members of the College are usually public
prosecutors.??’ Of the countries on which this
report has focused, Austria, Belgium, France,
Germany, and Luxembourg are all members of
Eurojust.??2 Eurojust also has liaison prosecutors
in countries that are not in the European
Union, including Switzerland, Ukraine, the
United Kingdom, and the United States. These
partner prosecutors help work with Eurojust

to exchange information and make strategic
decisions in relevant investigations.?%3

Eurojust’s main role in the Russia-Ukraine

war has been its creation of a dedicated

Joint Investigation Team to investigate

alleged “core international crimes” in Ukraine
(detailed below).?** Eurojust is also continuing
to facilitate the transfer of information about
the conflict and these alleged crimes among its
member states as well as providing financial
support to limit the impact on national budgets
for Joint Investigation Team participants
(including Ukraine).?

Eurojust has also assisted with data collection,
documentation, and analysis surrounding

the Russia-Ukraine War. It set up the Core
International Crimes Evidence Database to enable
on-the-ground reporting of criminal activity,
which has helped keep the Joint Investigation
Team and other investigatory bodies abreast of
the newest allegations.?® National authorities
can now report photographs, videos, witness
statements, victim testimonies, forensic reports,
and many other types of evidence to this one
centralized database.?”’
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b. Joint Investigation Team (JIT)
Relevant Members: Ukraine, ICC

Mere days after Russia invaded Ukraine

in 2022, Eurojust helped create the JIT

to investigate alleged “core international
crimes” in Ukraine.??® These core crimes
include genocide, crimes against humanity,
and war crimes.??? Lithuania, Poland, and
Ukraine were the three founding signatories
of the initial JIT agreement,?*°° and Estonia,
Latvia, Slovakia, and Romania all joined
within the year.?°' The ICC, which had

never before joined a JIT, signed on as a
participant in April of 2022.392 And the JIT
signed a Memorandum of Understanding
with the United States Department of Justice
in March of 2023.3%3

Once a JIT has been signed, the partners
may exchange information, carry out
investigative measures on each other’s
territories, and share human resources.3%*
This means that Lithuania, Poland, Estonia,
Latvia, Slovakia, Romania, and the ICC
Office of the Prosecutor may conduct
investigations on the ground in Ukraine

and provide Ukrainian investigators and
prosecutors with additional staff and
resources during this investigation. The
participation of the ICC is particularly useful
because it has significant investigative and
prosecutorial expertise, as well as significant
authority under the Rome Statute to compel
full cooperation by member states.?%

During a March 2023 conference in Lviv hosted
by Ukrainian authorities, the seven JIT member
states and the ICC amended the JIT to outline a
role for the newly created International Centre
for the Prosecution of the Crime of Aggression
against Ukraine, which was designed to
support and augment the JIT’s investigations
into the crime of aggression.3°¢

c. International Centre for the
Prosecution of the Crime of
Aggression Against Ukraine (ICPA)

Relevant Members: Eurojust’s JIT (above), ICC,
U.S. DOJ Criminal Division

In early 2023, Eurojust launched the ICPA, a
new arm of investigatory power in the ongoing
invasion of Ukraine.3*” The ICPA’'s mandate

is to build a case that Russia’s invasion of
Ukraine is a criminal war of aggression.3?® The
ICPA is designed to support the ongoing JIT
dedicated to investigating core international
crimes committed by Russia.3?° The ICPA will
be financially supported by Eurojust, and its
Prosecutors will be based at Eurojust for the
time being.*™° The ICPA officially began its
investigative operations on July 3, 2023.3"

2. Legal Forums

International legal forums are important to
survey both because of (1) the potential for
prosecutorial and investigatory support by
these forums and (2) the necessary preparation
for potential legal challenges to asset transfer,
which includes understanding where these
international challenges may be brought. The
three key players on which this report focuses
are the International Court of Justice (“ICJ”), the
European Court of Human Rights (“ECHR”), and
the International Criminal Court (“ICC”).

a. International Court of Justice (ICJ)

Members: All 198 Member
States of the United Nations

The ICJ is the principal judicial organ of the
United Nations. The ICJ emerged from previous
versions of international courts after World War
Il and has had jurisdiction over international legal
disputes submitted to it by member states ever
since.®? The ICJ is made up of fifteen judges with
nine-year terms who are elected by a majority
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vote of both the U.N. General Assembly and
the Security Council.*® The current President of
the Court is an American judge, while the Vice
President is from the Russian Federation.’™

When a country (including the United States)
signs the U.N. Charter, it thereby agrees to be
bound by the decisions of the ICJ.3"® Additionally,
when a member state brings a case in front of
the ICJ, it is again consenting to its jurisdiction.®
The Russian Federation consented to ICJ
jurisdiction in 1991 when it continued the Soviet
Union’s affiliation dating back to its original U.N.
membership in 1945.37

There is already one ICJ case pending against
Russia for alleged genocide against Ukrainian
people and culture under the Convention on

the Prevention and Punishment of the Crime of
Genocide: Ukraine v. Russian Federation. In that
case, the ICJ made a preliminary determination
that it possessed jurisdiction over the parties
and the subject matter.*® While the case about
whether genocide has been committed is still
pending, the binding Provisional Order issued
by the ICJ on March 16, 2022, is clear: Russia is
failing to abide by its international obligations.
As the Order states, “The Court is profoundly
concerned about the use of force by the Russian
Federation in Ukraine, which raises very serious
issues of international law.”*"” By a vote of
thirteen to two, with the ICJ judges from Russia

and China dissenting, the Order commands that:

The Russian Federation shall immediately
suspend the military operations that it
commenced on 24 February 2022 in the
territory of Ukraine [and]... ensure that
any military or irregular armed units
which may be directed or supported by it,
as well as any organizations and persons
which may be subject to its control or
direction, take no steps in furtherance of
the military operations....32°

Unfortunately, the fact that Russia has failed
to comply with this ICJ Order from March of
2022 will likely not be addressed any time soon.
If a state believes another has failed to comply
with an ICJ decision, it can petition the U.N.
Security Council to enforce the ICJ’s decision.?
Because Russia has an automatic veto on the
Security Council,32? it is sure to use that veto to
override any ICJ order that penalizes it for its
war of aggression.

b. European Court of
Human Rights (ECHR)

Relevant Members: Austria, Belgium, France,
Germany, Italy, Luxembourg, Switzerland,
Ukraine, United Kingdom; Observer States:
Canada, Japan, United States

The European Court of Human Rights, which
was founded in 1959, is the international court
for the Council of Europe and presides over
cases under the European Convention on
Human Rights. The ECHR has jurisdiction over
46 member states. Canada, Japan, and the
United States, having “observer status” with
the organization, are closely involved with

the Council of Europe, though they are not
bound by the European Convention on Human
Rights.?Z Russia was a member of the Council
of Europe from February 28, 1996, until March
15, 2022, when the Parliamentary Assembly

of the European Council unanimously voted

to exclude the Russian Federation from the
Council.??* Russia notified the European Council
that same day that it was withdrawing from the
Council.*» However, because of Article 58 of the
Convention, which requires a state to give six
months’ notice before leaving the Convention
after the expiry of five years from the date on
which it became a party to it, Russia was still
bound by the Convention and thus under the
jurisdiction of the ECHR until September 15,
2022.32 Fyrther, Article 58 states:
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[A] denunciation shall not have the effect
of releasing the High Contracting Party
concerned from its obligations under this
Convention in respect of any act which,
being capable of constituting a violation
of such obligations, may have been
performed by it before the date at which
the denunciation became effective.’?

On February 28, 2022, the Ukrainian
government asked the ECHR to grant an urgent
interim measure to direct the Government

of the Russian Federation to halt its “massive
human rights violations” and “military
aggression against the sovereign territory of
Ukraine.”® On March 1, 2022, while Russia

was still a member of the Council of Europe,
the ECHR issued an urgent interim measure
calling on the Russian government to halt
military attacks against civilians and civilian
objects including residential homes, emergency
vehicles, schools, and hospitals.3?° There is no
question that Russia was bound by this urgent
interim measure, because Russia was still a
member of the Council of Europe when it

was issued on March 1, 2022. Yet the Russian
government has ignored the Court’s demands.

The ECHR has since issued other urgent
measures including its June 30, 2022 interim
measure demanding that the Russian
government respect prisoner of war rights under
the Convention, including adequate medical
assistance.?° The Russian government has given
no indication that it will comply with this measure.

On January 25, 2023, the ECHR issued a
decision in the initial case brought by the
Ukrainian government (and joined by The
Netherlands) against Russia’s illegal war of
aggression.*! The Court found that Russia had
violated several provisions of the Convention,
including Articles 2, 3, 5, and 8, which prohibit
unlawful military attacks against civilians, the
torture of civilian prisoners of war, abductions

and unlawful arrest, and interference with the
right to private and family life, respectively.33?
However, there is some debate about whether
and how long the ECHR can maintain jurisdiction
over Russia. Because Russia was required to
give six months’ notice before leaving the
Convention, it was still contractually bound

to abide by the Convention until September
16, 2022.3%3* The ECHR maintains that Russia
can be held accountable for violations of the
Convention that occurred before that date,
even if the decision was rendered after the
fact.®4 Unsurprisingly, Russia has resisted the
Court’s jurisdiction.?*

c. International Criminal Court (ICC)

Relevant States that Ratified: Austria, Belgium,
Canada, France, Germany, Italy, Japan,
Luxembourg, Switzerland, United Kingdom;
Signed but never ratified: United States; Russia
(withdrew signature in 2016)

The ICC was created by the Rome Statute

in 1998 and is a permanent international
criminal court focused on the most serious
international crimes committed by individuals
(e.g., genocide, crimes against humanity, war
crimes, and the crime of aggression) when
states are unable or unwilling to carry out
investigations and prosecutions.**¢ The ICC has
eighteen judges who are elected by member
states and serve terms of three years (and a
maximum of two terms).*” The ICC generally
has jurisdiction over states that have ratified
the Rome Statute, although non-parties can
accept jurisdiction of the ICC at any time
according to Article 12(3) of the Statute.33®
Because the ICC focuses on individual
prosecution, it is not a forum in which an entire
state can be brought to justice as is the ICJ.3*

The ICC has 123 members that have ratified the
Rome Statute, which is about two-thirds of the
entire international community.3*° Glaringly,
Ukraine, Russia, and the United States have not
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ratified the Rome Statute. Russia signed the
Statute originally, but never ratified it into force,
and withdrew its signature in 2016 after the

ICC issued a report condemning Russia’s illegal
actions in annexing Crimea.** The United States
has signed the Statute, but never ratified it, as
political leaders on both sides of the aisle have
been hesitant to delegate such power to an
international court.?*?

The Prosecutor of the ICC announced on
February 28, 2022, that his office was opening
an investigation into the invasion of Ukraine.3%?
Although neither Ukraine nor Russia are parties
to the Rome Statute, Ukraine accepted the
ICC’s jurisdiction in 2014 and 2015, when the
ICC Prosecutor investigated alleged crimes
against humanity that had been committed in its
territory.3* Thus, the ICC’s jurisdiction extends
to crimes committed on Ukrainian soil, even if
Russia has never ratified the Rome Statute.’*

On March 17, 2023, the ICC issued arrest
warrants for President Vladimir Putin and
Commissioner for Children’s Rights, Maria
Alekseyevna Lvova-Belova.?*¢ The ICC
brought these warrants upon a finding of
reasonable grounds to believe that Putin

and Lvova-Belova had both committed war
crimes under the Rome Statute. The warrants
list violations of Article 8(2)(a)(vii) and 8(2)
(b)(viii) for the “unlawful deportation of
population (children) and ... unlawful transfer
of population (children) from occupied areas
of Ukraine to the Russian Federation.”**” This
means that, according to the Rome Statute, if
Putin or Lvova-Belova travel to one of the 120
member states, these governments have the
legal obligation to arrest them.34

3. Decisionmakers

The United States is not making the choice
with respect to transferring Russian assets
in a vacuum. Similar conversations are
taking place in nearly every country that

houses CBR assets and is not allied with
Russia or is at most neutral with respect to
Russia’s invasion of Ukraine. It is therefore
important to consider the power and positions
of international decisionmakers who will
inevitably be involved in any multilateral
action. Indeed, even if the United States were
to act unilaterally, it would benefit from the
support of international decisionmakers in the
court of public opinion—and, to the degree

it were to become embroiled in litigation, in
courts of law as well. There are several levels
of international decisionmakers to account
for, some of them overlapping. At the highest
level is the United Nations, which has several
subsidiary arms including the ICJ and ICC
discussed above. The United Nations typically
enforces its actions through the Security
Council, of which Russia is a permanent
member with a veto that negates the United
Nations’ strongest powers. There is the Group
of Seven (G7), which has been vocal about

its opposition to Russia’s war of aggression
and its commitment to aiding Ukraine and
bringing Russia to justice. The European
Commission has worked closely with the G7
on this matter and is another likely ally in any
effort to transfer the frozen Russian assets.
Finally, it is important to account for individual
foreign governments, each of which will have
different legal and political calculations when
it comes to transfer.

a. United Nations

The United Nations encompasses every
player on which this report is focused. And,
as the highest profile and most powerful
international entity this report discusses,
its support of transfer is important. The
U.N. has clearly taken a side in the Russia-
Ukraine war. It has continued to issue General
Assembly Resolutions calling for Russia to
halt its hostilities,**’ provided billions of
dollars of aid to support Ukraine and assist
Ukrainian refugees,*° and mobilized many
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of its humanitarian agencies such as UNICEF,
UNCHR, the U.N. World Food Programme,
and the World Health Organization to provide
crucial assistance to the Ukrainian people.®®

The U.N. General Assembly has repeatedly
and powerfully condemned Russia’s
aggression and violation of the U.N.
Charter.3%2 On March 2, 2022, the General
Assembly denounced Russia’s “special military
operation” in Ukraine and demanded that
Russia “immediately cease its use of force
against Ukraine”?3 The vote was 141 countries
in favor, 35 abstaining, and 5 votes against.
Since then, the United Nations has adopted
severdal other similar Resolutions continuing to
call for Russia to cease its hostilities.**

The shortfall of the U.N. General Assembly
Resolutions is that they are not binding on
member states—only resolutions of the U.N.
Security Council are formally binding.>* And
because Russia has veto power as a permanent
member of the Security Council,**¢ there is no
hope of a binding Resolution from that body
unless the Council’s rules change.?¥’

Despite this lack of binding force, U.N.
General Assembly Resolutions serve
important fact-finding, signaling, and
organizing functions.3*® For our purposes,
some of these Resolutions offer strong
language supportive of transfer. The General
Assembly’s February 23, 2023 Resolution,
for example, calls for member states “to
cooperate in the spirit of solidarity to
address the global impacts of the war”
and “[e]lmphasizes the need to ensure
accountability for the most serious crimes
under international law committed on the
territory of Ukraine ... to ensure justice for
all victims and the prevention of future
crimes.”®? This mandate to third-party
states opens the door to countermeasures,
including asset transfer.

b. Group of Seven (G7)

Members: Canada, France, Germany, Italy,
Japan, United Kingdom, United States,
European Union (non-enumerated member)

The G7 dates to 1975 when democratic
countries wanted a forum for noncommunist
world powers to meet to address shared
economic concerns. That mission has grown
today to encompass organizing and aligning
the economic and political might of some

of the world’s most powerful countries.3¢°

The G7is an informal body, but it does have

a presidency that rotates annually among
members. As of August 2023, the position is
held by Japan. The group’s original members
were the United States, France, Italy, Japan, the
United Kingdom, and West Germany. Today,
Canada is included. Russia joined the G7in 1998,
making it the G8, but the group suspended
Russia’s membership in 2014 following the illegal
annexation of Crimea.*' Russia’s removal has
left the group better aligned and more ready to
take action as a unit.3¢2

The G7 has consistently been at the forefront
of demanding that Russia be held accountable.
Since the beginning of the war, the G7 has
pledged significant military support to Ukraine,
led the way with sanctions, imposed hundreds
of tariffs, and targeted Russia’s supply lines to
impose economic punishment.?* On May 19,
2023, the G7 issued a statement reaffirming
the group’s commitment “to stand together
against Russia’s illegal, unjustifiable, and
unprovoked war of aggression against
Ukraine.”*¢* That statement identified Russia’s
war of aggression as a “manifest violation

of the Charter of the United Nations,” and
underscored the U.N. General Assembly’s
February 2023 Resolution that supported a
“just and lasting peace in Ukraine.”3%

Importantly, the G7 statement says that the
group “will continue our efforts to ensure that
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Russia pays for the long-term reconstruction

of Ukraine,” and that the G7 countries will
“continue to take measures available within our
domestic frameworks to find, restrain, freeze,
seize, and, where appropriate, confiscate

or forfeit the assets of those individuals and
entities that have been sanctioned in connection
with Russia’s aggression.”*% G7 countries “are
taking steps to fully map holdings of Russia’s
sovereign assets immobilized in our jurisdictions”
and ensuring that these assets “will remain
immobilized until Russia pays for the damage

it has caused to Ukraine.”*¢” This statement
suggests significant appetite within the G7 to
transfer Russia’s frozen assets to Ukraine to the
extent such transfer can be justified legally.

c. European Commission
Members: All 27 E.U. countries

The European Commission is the European
Union’s politically independent executive

arm.*® |t proposes new legislation for the E.U.
Parliament, and it implements the decisions of
that body and of the Council of the European
Union. It also proposes the European Union’s
budget and supervises how the money is spent.>¢?

The European Commission has shown
significant interest in seizure. On March 17, 2022,
the European Commission began a “‘Freeze and
Seize’ Task Force” which operates closely in line
with the Russian Elites, Proxies, and Oligarchs
(i.e., “REPQO") Task Force created by the

European Union, the G7, and Australia.’”® While
that task force initially focused on sanctioning
oligarchs and freezing and seizing their assets,
the European Commission has since considered
the transfer of Central Bank assets as well. On
November 30, 2022, the Commission proposed
the creation of a structure to “manage the
frozen public funds, invest them and use the
proceeds in favour of Ukraine.”*” While the
underlying assets would still be Russia’s property
and could be returned to Russia once hostilities
end, the investment income would produce
significant funds for Ukraine in the short term.32
In January 2023, the E.U. Council announced
that it would consider this proposal.?”

d. Foreign Governments

Finally, it is crucial to account for the legal
regimes, policies, and politics of individual foreign
governments. While some G7 countries, like
Canada,** seem ready to do what they can to
push for transferring Russia’s assets to Ukraine,
others, like Germany,*> have shown more
reticence. A country’s willingness to commit to
transfer will likely have to do with a combination of
factors including its basic legal structure and the
particular laws currently in force; political appetite
among the population; economic dependence on
Russian resources like natural gas; international
power and reputation that may make a country
more concerned about backlash and other
countries pulling their reserves out of their banks;
and the amount and form of CBR assets a country
has within its borders.

C. RUSSIAHAS COMMITTED NUMEROUS
VIOLATIONS OF INTERNATIONAL LAW

It is undeniable that Russia has violated
numerous international laws since its 2014
invasion of Crimea.?”® With its 2022 full scale
invasion of Ukraine, these violations have
increased exponentially.?”” This section will

survey some of those violations, including the
commencement of a war of aggression; the
perpetuation of war crimes and genocide;
and the ongoing failure to pay reparations. As
Section D explains, a violation of any one of
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the following obligations to the international
community (that is, an obligation erga
omnes) is sufficient to justify the imposition
of countermeasures by the United States and
other G7 nations in the form of transferring
Russia’s frozen assets. When these violations
are considered in their totality, the case for
transfer—and the argument that refraining
from transfer but deliberately leaving the
frozen assets idle is irresponsible—becomes all
the more compelling.

1. War of Aggression

Russia’s February 24, 2022 full-scale invasion of
Ukraine was an act of aggression that violated
multiple articles of the U.N. Charter, the ICJ’s
commands, the Rome Statute, the 1975 Helsinki
Final Act, and fundamental international law
norms. While Russia had previously violated
these international laws with its illegal
annexation of Crimea in 2014, this section will
focus on the 2022 invasion and subsequent war,
which in and of itself provides ample justification
under international law for transferring Russian
sovereign assets to Ukraine.

a. Violations of the U.N. Charter

The U.N. Charter is a binding instrument for all
U.N. member states, including Russia.>”® Article
2(4) of the U.N. Charter states: “All Members
shall refrain in their international relations
from the threat or use of force against the
territorial integrity or political independence of
any state, or in any other manner inconsistent
with the Purposes of the United Nations.”*”?
Russia undoubtedly violated this prohibition
with its invasion (euphemistically labeled by
Russia a “special military operation”) of Ukraine
on February 24, 2022. Russia’s forces violated
Ukraine’s sovereignty and territorial integrity,
and that violation is ongoing.*° As Stanford
Law Professor Allen Weiner put it, “[I1f this
were an international law class, | would say
that Russia’s invasion of Ukraine would not be a

very challenging exam question for my students
because it is a quite blatant violation of Article
2(4) of the UN charter.”3®

Russia also violated Article 2(3), which states:

“All Members shall settle their international
disputes by peaceful means in such a manner
that international peace and security, and justice,
are not endangered.”*® Even if President Putin’s
concerns about Ukraine exercising its sovereign
right to join NATO were legitimate, the proper
avenue under international law would be to
resolve such concerns and settle the resulting
disputes peacefully. Putin could have negotiated
diplomatically with President Zelenskyy or even
used Russia’s economic weight to influence
Ukraine’s foreign policy choices. Russia’s full-
scale invasion flies in the face of the U.N. Charter.

b. Violation of the ICJ’'s Commands

Russia’s war of aggression also violates explicit
commands of the ICJ. In its March 2022 decision
in Ukraine v. Russian Federation, the ICJ issued
a preliminary order that Russia halt its military
action in Ukraine.3®® Specifically, the ICJ ordered
that Russia “must, pending the final decision

in the case, suspend the military operations

that it commenced on 24 February 2022 in

the territory of Ukraine” and that “the Russian
Federation must also ensure that any military or
irregular armed units which may be directed or
supported by it, as well as any organizations and
persons which may be subject to its control or
direction, take no steps in furtherance of these
military operations.”38

Since March 2022, Russia has only increased

its military and paramilitary actions in Ukraine,
blatantly violating its obligation to obey

ICJ’s commands under the U.N. Charter.3%
Unfortunately, if another state has failed to
comply with an ICJ command, the only available
enforcement mechanism is for the U.N. Security
Council to enforce the ICJ measure.?® Because
of Russia’s decisive veto power as a permanent
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member of the Security Council, Ukraine cannot
secure official enforcement of this or any other
ICJ Order.3® The Order, however, adds among
the strongest possible arguments that Russia
has indeed violated international law with its
continued war of aggression and powerfully
bolsters the case for countermeasures under
well settled international law principles.

c. Violation of the Rome Statute of the
International Criminal Court

Russia’s invasion of Ukraine also violates the
Rome Statute, although the actual jurisdiction
of the Rome Statute and of the ICC that the

Statute created presents a more complex issue.

Article 8 bis of the Rome Statute prohibits

a “crime of aggression,” which is defined

as “the planning, preparation, initiation or
execution, by a person in a position effectively
to exercise control over or to direct the political
or military action of a State, of an act of
aggression which, by its character, gravity

and scale, constitutes a manifest violation

of the Charter of the United Nations.”* The
embedded reference to an “act of aggression,”
which might make the definition seem circular,
avoids that problem by further specification:
Russia has committed an “act of aggression”
as defined by the Rome Statute, which explains
that such an act is “the use of armed force

by a State against the sovereignty, territorial
integrity or political independence of another
State, or in any other manner inconsistent with
the Charter of the United Nations.”3®

Without doubt, Russia’s war of aggression
against Ukraine qualifies as both a crime and
an act of aggression under the Rome Statute.
There is some debate, however, about whether
the ICC has jurisdiction over Russia, given the
history of Russia’s and Ukraine’s involvement
with the Rome Statute.?*° The spokeswoman
for the Russian Ministry of Foreign Affairs

has stated that “Russia is not a party to the
Rome Statute of the International Criminal

Court and bears no obligations under it.”*"!

But Ukraine has accepted the ICC’s jurisdiction
on multiple occasions, and the President of
the ICC, Piotr Hofmanski, has stated that,
because of Ukraine’s past acceptance, the

ICC has jurisdiction over crimes committed in
Ukraine “regardless of nationality of the alleged
perpetrators.”**2 Especially if Ukraine again
recognizes the ICC’s jurisdiction with respect
to the recent crimes committed by Russia on
Ukrainian soil, a strong argument can be made
that Russia’s leaders may be held accountable
under the Rome Statute.’

d. Violation of Jus Cogens

In addition to the enumerated violations of
specific international treaties, Russia’s war
against Ukraine has violated fundamental,
peremptory international legal norms, known

[Tlreating Ukraine’s interest
in joining NATO as a sufficient
provocation to justify what
would otherwise be a criminal
war of aggression would
expose Finland, just foname a
conspicuous example, to Russian
military occupationinasmuch as
it became a member of NATO on
April 4,2023.

as jus cogens. The U.N. International Law
Commission (“ILC”) has defined jus cogens

as “a norm accepted and recognized by the
international community of States as a whole as
a norm from which no derogation is permitted,”
noting that these norms “reflect and protect
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fundamental values of the international
community” and therefore “are hierarchically
superior to other rules of international law

and are universally applicable.”** Although jus
cogens are not codified explicitly in international
treaties, they are nevertheless binding—

as recognized, for example, in the Vienna
Convention on the Law of Treaties®* and in
numerous ICJ opinions.3%

An unprovoked invasion of another state’s
sovereignty is a quintessential violation of jus
cogens.® The ILC’s 2019 draft conclusions on
jus cogens, for example, lists “[t]he prohibition
of aggression” as the very first enumerated
category in its non-exhaustive list of
peremptory norms.3*® The breach of jus cogens
against one country is a violation of “obligations
owed to the international community as a whole
... in which all States have a legal interest,” which
means that “[alny State is entitled to invoke the
responsibility of another State for a breach”

of jus cogens.*? Because Russia has clearly
violated jus cogens with its invasion of Ukraine,
other states (including the United States) are
authorized to hold Russia accountable.

e. Russia’s Pretextual Legal
Justifications Have No Merit

Russia has offered two responses to the
accusations that its invasion of Ukraine

has violated international law.%°° Both are
rooted in Article 51 of the U.N. Charter,
which enshrines each member state’s right of
self-defense if it is the victim of “an armed
attack.”4°' Yet Russia fails to make even a
plausible case that the right of self-defense
was ever triggered.

First, Russia has claimed that it was
threatened by Ukraine’s intention to join
NATO.“%2 Ryssia has argued that Ukraine’s
membership would mean nuclear weapons
would be stationed on Russia’s borders,
which would constitute an act of aggression

Russia is not acting in self-
defense. It was not provoked.
It is, in short, the aggressor
and not the victim. As such,
Russia cannot cite Article

51 of the U.N. Charter, or

any other legal cover, for its
invasion of Ukraine.

by Ukraine. Although some countries

have recognized a right to “anticipatory
self-defense,” the existence of any right

so potentially unlimited has long been

a contentious issue in international law,

and even those who recognize the right in
principle have usually considered it to be
viable only in cases of “imminent” armed
attack.“% Even if Russia did perceive the
stationing of nuclear weapons on its border
with Ukraine as an act of aggression,“%* it
would be absurd to suggest that Ukraine’s
mere interest in joining NATO, a process that
can take years, was sufficiently imminent to
trigger Article 51's self-defense provision.
Moreover, treating Ukraine’s interest in
joining NATO as a sufficient provocation to
justify what would otherwise be a criminal
war of aggression would expose Finland, just
to name a conspicuous example, to Russian
military occupation inasmuch as it became a
member of NATO on April 4, 2023.

Second, President Putin defended Russia’s
invasion of Ukraine under the auspices of
protecting ethnic Russians from genocide at
the hands of the Ukrainian government.“%s
But this is a fantasy. There is absolutely no
credible evidence of any such crimes by
Ukrainians.“% Russia nonetheless filed briefs
in the ICJ accusing Ukraine of committing

Making Putin Pay | www.rdi.org | 49


https://rdi.org/articles/making-putin-pay/

genocide. Once the final decision has been
announced in that case, there will be even

more official proof that Russia’s claims are
merely a thin veil for the crimes it has itself
committed against the Ukrainian people.“%?

Russia is not acting in self-defense. It was not
provoked. It is, in short, the aggressor and
not the victim. As such, Russia cannot cite
Article 51 of the U.N. Charter, or any other
legal cover, for its invasion of Ukraine.

2. War Crimes

From the very beginning of Russia’s war
against Ukraine, there have been reports of
alleged war crimes by Russian soldiers and
officials alike. From the harrowing execution
at close range of several men in Bucha

on March 4, 2022,4%8 1o the attack on the
Kremenchuk shopping center full of innocent
civilians on June 27, 2022,4%? the reports of
Russia’s war crimes have only grown over the
year and a half that this conflict has raged.“°
If these alleged reports are validated—and
many of them have already been confirmed
by the Independent International Commission
of Inquiry on Ukraine, an independent
investigatory body backed by the United
Nations*"—Russia has clearly violated
protections enumerated by the Geneva
Convention of 1949, the Additional Protocol |
to the Geneva Conventions, and provisions of
the Rome Statute that define war crimes.

Although further investigation yielding
additional documentation will surely take
place after the conflict is over, several
authoritative decisionmakers, including

the Independent International Commission
of Inquiry on Ukraine,*? the ICC,*" the
ICJ,4* and entities from top to bottom of
the Biden administration,*”® have already
labeled many of these acts as war crimes or
described them in a way that authoritatively
qualifies them as war crimes under the

Geneva Convention. Thus, Ukraine and other
impacted third-party states have a solid
basis to justify countermeasures against
Russia based on its past and ongoing war
crimes in Ukraine.

a. Violations of the Geneva Convention
of 1949 and the Additional Protocol |
to the Geneva Conventions

The Geneva Convention of 1949, which the
Russian Federation joined in 1992, governs
international humanitarian law during

armed conflicts, “even if the state of war is
not recognized by one of [the contracting
parties].”® The Additional Protocol | to the
Geneva Conventions, which entered into force
in 1979, updated and supplemented the 1949
treaty.“” There are numerous provisions of
both the original Geneva Convention and

the Additional Protocol that Russia has likely
violated over the past year and a half. Below
are a few of the most obvious and thoroughly
documented violations.

Russia’s March 9, 2022 attack on Mariupol
maternity hospital*® violated Article 18 of the
1949 Geneva Convention, which provides:
“Civilian hospitals organized to give care to the
wounded and sick, the infirm and maternity
cases, may in no circumstances be the object of
attack, but shall at all times be respected and
protected by the Parties to the conflict.”#?

Further, the numerous instances of Russian
soldiers raping civilians violates Article 27 of
the 1949 Geneva Convention: “Women shall

be especially protected against any attack on
their honour, in particular against rape ... or
any form of indecent assault.”#?° Human Rights
Watch has convincingly documented several
allegations of rape, including one by a woman
in the Kharkiv region, who alleges that a
Russian soldier cut her with a knife and brutally
raped her on March 13, 2022.4%
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Russia’s June 27, 2022 attack on the
Kremenchuk shopping center,*?? its February
25, 2022 strike on a preschool and surrounding
neighborhoods,*? its attack on agreed-upon
humanitarian corridors,*?* and many other
actions have violated Additional Protocol |,
Article 48, which requires parties to “at all times
distinguish between the civilian population and
combatants and between civilian objects and
military objects and accordingly ... direct their
operations only against military objectives.”4

The murder of at least six men in Staryi Bykiv,
numerous men in Bucha, and a woman and
fourteen-year-old child in Vorzel*? are all likely
violations of Article 3 of the Geneva Convention
of 1949, which prohibits “murder of all kinds,
mutilation, cruel freatment and torture.”*?
Unfortunately, this list could (and does) fill
volumes. Human Rights Watch has documented
many of these atrocities and is an excellent
resource for all of Russia’s war crimes.

b. Violations of the Rome Statute

On February 22, 2023, ICC issued pre-trial
warrants for both President Putin and Maria
Alekseyevna Lvova-Belova, Putin’s Orwellian-
named Commissioner on Children’s Rights. The
ICC found “there are reasonable grounds” to
support the accusation that Putin and Lvova-
Belova have both committed “the war crime of
unlawful deportation” and “unlawful transfer
of population.”? Putin and Lvova-Belova are
both implicated in the large-scale kidnapping
of Ukrainian children and re-settlement with
Russian families in Russia.“? These crimes are
prohibited by Article 8 the Rome Statute.

Article 8(1) of the Rome Statute states that
the ICC “shall have jurisdiction in respect of
war crimes in particular when committed as
part of a plan or policy or as part of a large-
scale commission of such crimes.”**° President
Putin’s masterminding of a brutal war that
has continually targeted civilians**' and that

has utilized mercenary troops known for their
brutality certainly fits this description.*32

The Rome Statute defines “war crimes”

to mean “[g]rave breaches of the Geneva
Conventions,” including “wilful killing,”
“[tlorture or inhuman treatment,” “wilfully
causing great suffering,” “[elxtensive
destruction and appropriation of property,
not justified by military necessity,” and
“[ulnlawful deportation or transfer” of
people.**3 As detailed above, Russia’s actions
easily qualify under these standards.*3*

c. Official Bodies Acknowledging
War Crimes or Describing
Their Occurrence.

Several official bodies have already labeled
Russia’s actions in Ukraine as “war crimes,”

and others have described Russia’s actions in
detailed terms that would qualify as war crimes
under the Geneva Convention or Rome Statute.
Thus, there is significant official support for the
categorization of these actions as “war crimes,’
which could in itself justify countermeasures by
Ukraine and other impacted states.

i

The Independent International Commission
of Inquiry on Ukraine, an independent
investigatory body set up by the United
Nations, stated unequivocally: “During

this first phase of its investigations, the
Commission has found that war crimes and
violations of human rights and international
humanitarian law have been committed in
Ukraine since 24 February 2022. Russian
armed forces are responsible for the vast
majority of the violations identified.”3® Erik
Mgse, the Chair of this Commission, spoke
in front of the U.N. High Commission on
Human Rights to describe the findings of the
Commission. Chair Mgse described attacks
“carried out without distinguishing between
civilians and combatants” including “attacks
with cluster munitions or multi-launch rocket
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systems and airstrikes in populated areas.”4%
The Commission was also concerned by “the
large number of executions in the areas that
we visited,” which they plan to investigate
further.*” Finally, the Commission witnessed
evidence of torture, sexual violence, and
“cruel and inhuman treatment,” with victims
aged four to eighty-two.4%® With all these
atrocities properly documented, Chair Mgse
stated: “Based on the evidence gathered

by the Commission ... war crimes have been
committed in Ukraine.”%%°

As already detailed, the ICC, inissuing an arrest
warrant for President Putin and his Presidential
Commissioner for Children’s Rights, Lvova-
Belova, found reasonable grounds for accusing
both of violating the Rome Statute.*°

The ICJ, inits preliminary Order in Ukraine
v. Russian Federation, described the impact
the conflict has had on civilians in terms
that would qualify as war crimes under the
Geneva Convention:

The Court considers that the civilian
population affected by the present
conflict is extremely vulnerable. The
“special military operation” being
conducted by the Russian Federation
has resulted in numerous civilian
deaths and injuries. It has also caused
significant material damage, including
the destruction of buildings and
infrastructure. Attacks are ongoing
and are creating increasingly difficult
living conditions for the civilian
population. Many persons have no
access to the most basic foodstuffs,
potable water, electricity, essential
medicines or heating. A very large
number of people are attempting to
flee from the most affected cities
under extremely insecure conditions.%*

Finally, President Biden has publicly stated
that Russia has “clearly committed war crimes”
in Ukraine.**? In sum, the fact that so many
official bodies have either explicitly named
Russia’s actions as “war crimes,” or described
them in sufficient detail to trigger the Geneva
Convention, makes for a straightforward case
that Ukraine and other third-party states have
aright to pursue countermeasures to induce
Russia to stop these international humanitarian
law violations as soon as possible.

3. Genocide

Ukraine and the Russian Federation are

both parties to the 1948 Convention on the
Prevention and Punishment of the Crime

of Genocide (“Genocide Convention”).43

As such, they are bound by the Convention,
which recognizes genocide as “a crime under
international law which they undertake to
prevent and to punish.”## Thus, if Russia is
committing genocide of Ukrainians either in
conjunction with its criminal war of aggression
or independent of that war, parties to the
Convention including Ukraine and third-party
nations like the United States, the United
Kingdom, Germany, and others bound by the
treaty,* have committed themselves to do
what they can to prevent further genocide and
punish those who have perpetrated it.

Although genocide is often named only in
hindsight, there are strong arguments that
Russia is currently committing genocide in
Ukraine. The Genocide Convention defines
genocide as “acts committed with intent

to destroy, in whole or in part, a national,
ethnical, racial, or religious group,” including
“[kJilling members of the group,” “[c]ausing
serious bodily harm to members of the group,’
“deliberately inflicting on the group conditions
of life calculated to bring about its physical
destruction in whole or in part,” and “forcibly
transferring children of the group to another
group.”#4 Since its annexation of Crimea in

?
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2014, and with increasing intensity since the
2022 full scale invasion of Ukraine, Russia has
committed all of these acts. A November 2022
Helsinki Commission policy panel engaged a
group of genocide experts who also agreed
with this assessment: Russia is violating the
Genocide Convention.*¥

The Russian government has not tried to hide its
goal of “Russifying” Ukraine.** Since the 2014
invasion of Crimea, there have been concerted
efforts to spread Russian control at the expense
of Ukrainian culture and sovereignty.44
President Putin and other Russian leaders

have used terminology to demean Ukrainian
people as subhuman,*° stated that there is no
such thing as a distinct Ukrainian identity but
rather insisted that all Ukrainian nationals are
Russian,*' and have perpetuated propaganda
to portray Ukrainians as Nazis and criminals.“5?
These are textbook signs of leaders laying the
groundwork for genocide.**

Additionally, there have been independently
validated reports of children being forcibly
taken to Russia and adopted by Russian
families.*** Presidential Commissioner for
Children’s Rights Lvova-Belova, who is
currently wanted by the ICC for war crimes,
states that she herself has “adopted” one of
these Ukrainian children from Mariupol.“%®

There is a strong case that Russia has violated
multiple provisions of the Genocide Convention.
As such, Ukraine and other parties to the
Convention have the obligation to do what

they can to stop these actions and hold Russia
accountable for committing them, including by
transferring Russia’s frozen sovereign assets.

4, Failure to Pay Reparations

ARSIWA reflects an obligation on states that
commit an internationally wrongful act “to

make full reparation for the injury caused by
the intentionally wrongful act.”#%¢ Relying on
that obligation of customary international
law, the U.N. General Assembly’s November
14, 2022 Resolution declared that Russia
“must bear the legal consequences of all

its internationally wrongful acts, including
making reparation for the injury, including any
damage, caused by such acts.”#’

Evenif it is too early to realistically expect
Russia to pay reparations for the current
conflict, considering that the war is ongoing, it
bears noting that Russia first invaded Crimea
in 2014. There has been more than enough
time since then for Russia to pay Ukraine back
for the billions of dollars Ukraine has lost from
this illegal annexation and Russian-mercenary
powered conflict.*s® In fact, there has already
been official action to tally how much Russia
owes Ukraine from that original invasion. The
Hague’s Arbitration Tribunal has ordered Russia
to pay $5 billion to the Ukrainian state-owned
gas company alone as compensation for
expropriating assets since Russia’s invasion of
Crimea in 2014.%° This sum is just a drop in the
bucket of the damage done to the Ukrainian
economy by having a lucrative port illegally
occupied by Russian mercenary troops.

Thus, Russia’s failure to pay for any of the
extensive damage caused to Ukraine since
2014, and to third-party countries impacted
by the resulting international refugee
migration,“® constitutes yet another clear
violation of international law and thus another
independent justification under international
law for the transfer of Russia’s frozen assets to
Ukraine to satisfy Russia’s obligation to make
full reparations.
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D. INTERNATIONAL LAW AUTHORIZES THE TRANSFER
OF RUSSIA’S SOVEREIGN ASSETS BY G7 STATES

OTHER THAN UKRAINE

International law not only makes clear that

Russia’s abhorrent actions are outside the bounds

of acceptable state action but also establishes
that those actions have very substantial legal
consequences. As described above, Ukraine is
already pursuing its rights against Russia in the
ICJ, the ECHR, and other international forums.*%!
But those tribunals can take years to reach a
final resolution, and they lack the independent
authority to impose and enforce a punishment.
For example, Russia has for more than a year
flouted the ICJ’s order that it “shall immediately
suspend” its military operations in Ukraine. %42

As a matter of sheer necessity, international
law does not limit its remedies to formal
court-like procedures. There is arich history
of self-help remedies under international law
that permit one state to respond to another
state’s violation of international law with a
reciprocal act of noncompliance.*¢* Relevant
here, one state may employ countermeasures
to induce another state to cease its violation
of international law. If that violation is of a
legal obligation owed to the international
community as a whole—that is, obligations
erga omnes—then a countermeasure is
authorized for any state, whether or not itis a
direct victim of that violation.

This section outlines the governing principles
of international law and applies them to
Russia’s ongoing violations of international
law. It explains why the transfer of Russia’s
sovereign reserves to Ukraine is a permissible
countermeasure, why objections premised in
the law of countermeasures are incorrect, and
why principles of sovereign immunity are not a
barrier to lawful transfer.

1. Transfer of Russia’s Sovereign
Assets to Ukrainels a
Permissible Countermeasure

a. Countermeasures by Third Parties

Under international law, the legality of self-help
remedies like countermeasures is not reduced
to a single convention or treaty but is instead
the product of either issue-specific treaties (like
the WTO's Dispute Settlement Understanding)
or of customary international law—that is,
settled state practices undertaken with the
belief that they are obligatory.“%* Most relevant
here, proponents and opponents of asset
transfer alike ground their arguments about the
lawfulness of transfer as a countermeasure in
the International Law Commission’s ARSIWA.
That is the correct starting point. Although
ARSIWA is not a treaty or convention, the

ICJ has repeatedly relied on it as reflecting
certain principles of customary international
law defining states’ wrongful acts and the

use of countermeasures in response.“%> And

the U.N. General Assembly has repeatedly
recommended ARSIWA to its member states.*¢

A countermeasure is an action that would
violate international law but its wrongfulness
is “precluded” because the action is taken
against another state for an internationally
wrongful act.*¢” Although the analogy is
imperfect, countermeasures operate much like
justifications or excuses found in U.S. criminal
law.*%® Under ARSIWA, a valid countermeasure
has several key characteristics.*? First, the
aggressor state must be provided notice of

its breach of international law.4° Second, the
countermeasure must be undertaken only to
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induce the violating state to comply with its
obligation under international law.*” Third, it
may not continue after the violating state has
resumed compliance with its obligations under
international law.? Fourth, and consistent

with the two preceding requirements, the
countermeasure shall “as far as possible” take a
form that permits the violating state to resume
its compliance.?” As the ILC’'s comments further
explain, the third and fourth requirements mean
that countermeasures must be “temporary”
and should be “reversible” in their effects.™
Fifth, a countermeasure must be proportional
to the injury suffered and the gravity of the
violation of international law.4’> And sixth, a
countermeasure cannot impair certain other
“sacrosanct” obligations under international
law, including the U.N. Charter’s prohibition on
the use of force, obligations to protect human
rights, and peremptory norms of international
law, nor can a countermeasure excuse
obligations under dispute settlement procedures
or to respect diplomatic and consular agents.*”

Typically, countermeasures are invoked by

the state directly injured by the violation of
international law. But ARSIWA also permits
other states to invoke a violating state’s
responsibility to comply with international law if
that state is in breach of an obligation owed to
the international community as a whole.*” This
authorization to “third-party” states to enforce
obligations owed to the international community
finds ready support in settled state practice.4®
ARSIWA, drafted in 2001, itself acknowledges
several examples of third-party states expressly
enforcing international obligations.*” These
include high-profile examples like the wide
range of boycott and sanction measures
imposed by the international community against
South Africa in the 1980s and trade embargoes
imposed on Iraq by the European Commission in
1990.4% But even ARSIWA's accounting in 2001
was incomplete, and the practice of enforcing
international obligations by third-party states
has only become more entrenched in the last

two decades.“® There is, in short, a more than
adequate foundation of state practice, and
accompanying opinio juris, to establish authority
to pursue countermeasures under customary
international law to induce compliance with
obligations erga omnes.*®? That authority

is particularly weighty where the country

most directly injured by the violation of
international law has expressly requested
countermeasures in its support.“8

b. Countermeasures Are
Justified Against Russia

As detailed above, since February 2022 alone,
Russia has repeatedly and flagrantly violated
the most fundamental tenants of international
law. Without question, Russia has violated the
U.N. Charter’s prohibition on the use of the
force. It has violated Ukraine’s sovereignty and
territorial integrity. It has unlawfully targeted

Russia has repeatedly and
flagrantly violated the most
fundamental tenants of
infernational law. Without
question, Russia has violated
the U.N. Charter’s prohibition
on the use of the force. It has
violated Ukraine’s sovereignty
and territorial integrity. It has
unlawfully targeted civilians
and committed war crimes.
And as the war has deepened,
Russia’s leaders have made clear
that their aims include ethnic
cleansing and even genocide of
the Ukrainian people.
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civilians and committed war crimes. And as the
war has deepened, Russia’s leaders have made
clear that their aims include ethnic cleansing
and even genocide of the Ukrainian people.

Russia’s contempt for international law is made
even clearer considering its ongoing occupation
of Ukraine’s territory since 2014. In that time,
Russia has inflicted unimaginably vast damage
on Ukraine. International law makes plain that
Russia has a duty to compensate Ukraine in the
form of reparations for that unthinkably great
damage.“® This accounting of Russia’s crimes
reflects the findings of a near-unanimous U.N.
General Assembly, of the ICJ, of the ICC, and of
the ECHR.*®

This conduct not only violates the rights of
Ukraine and its people, but also violates
Russia’s obligations erga omnes to the
international community as a whole.“®¢ It also
triggers states’ inherent right of collective
self-defense under Article 51 of the U.N.
Charter.*® And it still further imposes on
Russia an obligation to pay to Ukraine
reparations for the harm that it has caused.8®
In March 2022, soon after Russia’s invasion,
the General Assembly urged its member
states to work to end Russia’s aggression
against Ukraine.*®® And the U.N. General
Assembly in November 2022 specifically
declared states’ commitment to ensure that
Russia paid reparations owed to Ukraine.%%°

This legal authority may be exercised, and

the moral duty to assist Ukraine discharged,

by transferring Russia’s sovereign assets

held in G7 countries to Ukraine. In effect, this
countermeasure would constitute a narrowly
limited abrogation of Russia’s property interest
in certain sovereign assets.*' The international
community has already put Russia on notice—
indeed, has done so repeatedly—that it isin
breach of obligations owed to the international
community. And the G7’s notice of intent to
transfer Russia’s sovereign assets and the

legal basis for that transfer can be provided
contemporaneously with the decision to begin
the transfer of assets to Ukraine.*%

Opponents have argued that a targeted
transfer of Russia’s sovereign assets would

not satisfy two characteristics of a valid
countermeasure under ARSIWA, the principle

of proportionality and that of being reversible
and temporary in nature. These concerns should
be taken seriously, as ARSIWA's limits on the use
of countermeasures play an important role in
limiting the abuse of this valuable mechanism by
other countries.*” But upon careful inspection,
neither the proportionality nor the reversibility
requirements prevent the transfer of Russia’s
sovereign assets proposed in this report.

c. Transfer of Russia’s
Sovereign Assets Satisfies the
Proportionality Requirement.

Some have raised concerns about whether

the transfer of Russia’s sovereign assets would
satisfy ARSIWA's proportionality requirement

as defined in ARSIWA Article 51.4%* Article 51
describes customary international law to require

Russia’s conduct strikes at the
core of the international order.
Its violations of international
law are grave, numerous,
ongoing, and lacking even a
facially plausible justification.

that a countermeasure be “commensurate
with the injury suffered, taking into account the
gravity of the internationally wrongful act and
the rights in question.”#® The proportionality
requirement acts as an “essential limit” on the
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scope of countermeasures,*? but how it applies
to any given countermeasure is relatively
uncertain.*”” Because a state’s countermeasure
will frequently implicate different interests from
the initial violation of international law to which
it responds, proportionality often requires an
apples-to-oranges comparison.“® How should,
for example, a court decide if one state’s
economic countermeasure is “commensurate”
to the injury caused by another state’s
unauthorized use of deadly force?

Recognizing the difficulty of such questions,

the ICJ has articulated a flexible and realistic
test for proportionality, asking only whether a
countermeasure is “clearly disproportionate”
to the violation of international law.*?® Thus, for
example, the ICJ concluded that a U.S. decision
to bar French flights to U.S. airports was a
proportionate countermeasure to a similar
decision by France, even though it was widely
understood that the U.S. response inflicted
much more severe economic harm than did

the initial French decision.>% But, on the other
hand, the ICJ held Czechoslovakia’s decision

to permanently reroute the Danube river

was entirely out of proportion with Hungary'’s
alleged violation of a bilateral water-usage
treaty.59" In short, proportionality is a common-
sense concept designed to ensure that states
do not overreact to violations and inflict
suffering that is gratuitous to inducing technical
compliance with international law.50?

While proportionality plays a crucial role in
many analyses of countermeasures, it actually
has little logical relevance to the present
situation. Russia’s conduct strikes at the

core of the international order. Its violations
of international law are grave, numerous,
ongoing, and lacking even a facially plausible
justification. Where violations of law inflict so
much damage on other states (Ukraine most of
all) and implicate such fundamental interests
of the international community and the basic
premises of the very existence of international

law, proportionality is almost certainty satisfied
before the precise nature of any property-
focused countermeasure is even considered.>%?

Transfer of Russia’s sovereign assets is
especially well calibrated to induce Russia’s
compliance with international law. As an
initial matter, the assets to be transferred are
uniquely the property of the Russian state.
Transferring its sovereign assets is therefore
a far more targeted response to Russia’s
unlawful behavior than are more traditional
sanctions measures such as transferring the
personal property of Russian oligarchs,>*
limiting the sale of Russian oil and gas,*°® or
restricting business with Russian banks.5%¢
The point is not that these latter efforts
should end—by all means, they should be
strengthened further—but that targeting
Russia’s sovereign assets has the clearest
possible connection to those entities actively
deciding to continue the unlawful occupation of
Ukrainian territory.>%’

Moreover, although the transfer of Russia’s
sovereign assets is likely to weaken Russia’s

war footing and to push Russian leaders to
reconsider their positions, there is no serious
contention that the transfer of currently frozen
assets would inflict immediate harm on the
Russian civilian population or otherwise function
as an improper punishment inflicted on innocent
individuals or entities.>®® As described earlier

in this report, even under a strictly monetary
accounting, the harm Russia has caused Ukraine

Transfer of Russia’s
sovereign assets is especially
well calibrated to induce
Russia’s compliance with
international law.
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already runs well into the hundreds of billions of
dollars. That figure does not begin to include the
human and moral toll of Russia’s crimes, which
are also relevant in a calculation of permissible
reparations.>®? In short, there is no genuine risk
that the transfer for Ukraine’s benefit of Russia’s
roughly $300 billion in sovereign assets held

in G7 countries would exceed the amount that
Russia owes to Ukraine under settled principles
of international law.5"

Finally, were there doubt about the
proportionality of asset transfer, it is resolved
conclusively by considering the alternative
measures available to G7 countries." Russia’s
invasion in February 2022 was not the beginning
of its violations of international law but only

an escalation of its occupation of Ukraine’s
sovereign territory that began in 2014. In that
time, G7 countries have imposed a series of
sanctions that include the transfer of property
belonging to private Russian citizens, sanctions
on critical industries in Russia, and heavy
restrictions on Russia’s access to global financial
markets.>? Further, since February 2022, G7
countries have frozen the same sovereign assets
that are now the object of the asset transfer.
Despite these actions, Russia has continued

and even escalated its campaign against the
Ukrainian people. The inadequacy of these
prior actions provides a straightforward legal
justification for G7 countries to implement more
muscular countermeasures.®”

Some have argued that a more proportional
countermeasure would be to continue to freeze
Russia’s assets with the aim of inducing Russia

to pay reparations voluntarily.> But, at bottom,
this proposal simply advocates continuing the
status quo against Russia in hopes of producing
a different result.>® Yet every passing day
demonstrates the inadequacy of the status quo.
While G7 countries would of course have legal
authority to condition the unfreezing of Russia’s
sovereign assets on its agreement to pay Ukraine
reparations, the principle of proportionality does

not prevent them from doing more. Ukraine
needs Russia’s assets now, and other countries
need not stand by and hope that Russia will
simply accept its obligation to pay reparations.>*

d. Transfer of Russia’s
Sovereign Assets Satisfies the
Reversibility Requirement.

The objection most frequently made to the
validity of transferring Russia’s sovereign

assets as a countermeasure is that it would not
satisfy the requirements of being temporary
and reversible. As these critics argue,

once Russia’s sovereign assets have been
transferred, liquidated, and expended for the
benefit of Ukraine, those same assets can no
longer be returned to Russia, rendering the
countermeasure of asset transfer permanent.s”

The reversibility objection commits two
missteps that result in its improper conclusion.
First, this objection misapprehends what
satisfies the reversibility principle, over which
there is some understandable confusion. As

a first principle, countermeasures may not
themselves prevent the violating country from
resuming its compliance with international
law.5® After all, as the ILC explains in its
commentary, the reversibility principle comes
from the fundamentally “instrumental” nature
of countermeasures—they are intended

to induce compliance with international

law, not themselves act as punishments

for violations.>"” Accordingly, customary
international law’s primary aim in this regard
is that countermeasures “be as far as possible
reversible in their effects in terms of future
legal relations.”s?°

This report’s proposal readily satisfies the
ARSIWA’s legal-relations conception of
reversibility: the asset transfer operates as

a temporary and narrow suspension of the
normal legal relations (including the principles
of comity and reciprocity) between the
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United States and its allies (on one hand) and
Russia (on the other).5?' Once Russia resumes
compliance with international law, that
suspension would be reversed and Russia’s
legal relations with G7 countries would be
normalized.>?2 In particular, its sovereign assets
still located in those countries, whether frozen
or not, would again be shielded by principles
of international law that would constrain the
United States and its allies from transferring
those assets against Russia’s will.

Alternatively, some skeptics of asset transfer
emphasize that Russia would be permanently
deprived of particular assets and thereby focus
on whether the economic effects (rather than
legal relations) of a countermeasure can be
reversed.>? But even if this economic-effect
formulation of reversibility embodied the
correct conception (it does not), this report’s
transfer proposal would still satisfy it. As
James Crawford (later Special Rapporteur

for ARSIWA) observed, financial damage is
“rarely irreversible” because money that is owed
can be repaid.5?* In this case, the reversibility
of financial damage to Russia is largely
hypothetical. Russia has imposed damages on
Ukraine—and so incurred an obligation to pay
reparations—that vastly exceed the total value
of its sovereign assets subject to transfer. The
economic damage of transfer can therefore
be “reversed” by effectively crediting Russia’s
“debt” to Ukraine.5? And in the unlikely event
that Russia fully and voluntarily satisfies its
reparations obligation to Ukraine, Russia could
of course be repaid by the unspent assets that
were transferred.>?

Second, the reversibility objection incorrectly
casts the reversibility principle in ARSIWA as an
ironclad and inflexible requirement. Yet ARSIWA
itself (in describing the state practices that
make up customary international law) states
that a countermeasure should be reversible

“as far as possible.”’?” In its commentary,

the ILC explains that this language reflects

a requirement that if the state “has a choice
between a number of lawful and effective
countermeasures, it should select one which
permits the resumption of performance

of the obligations suspended as a result of
countermeasures.”*? But because it “may not be
possible in all cases to reverse all of the effects
of countermeasures,” that duty to choose
measures that are reversible is “not absolute.”>?*
In short, the ILC’s explanation of the reversibility
principle is far less categorical than the
opponents of transfer have suggested.>°

Accordingly, even if transfer of Russia’s
sovereign assets did not fully comport with

the reversibility principle, this would be a

prime example in which the expectation of
reversibility must yield to the more pressing
need to pursue a countermeasure that would
effectively induce Russia’s compliance with
international law. As explained, Russia has
brazenly violated international law for years,
and the international community has responded
with a series of escalating sanctions, including
temporary and plainly reversible asset freezes.
Russia’s continued aggression in the face of
these responses manifestly demonstrates their
inadequacy, and G7 countries have few lawful
responses available to them. In such a situation,
ARSIWA's preference for reversibility (albeit a
strong one) plainly does not bar G7 countries
from reaching for one of the most effective
tools for forcing a belligerent country back into
international order.

2. Article 54’s Saving Clause

For the reasons explained, the transfer of
Russia’s sovereign assets comports with the
familiar and well-established characteristics

of countermeasures under customary
international law. Yet the ILC in drafting ARSIWA
also understood that the state practice of
countermeasures would further evolve (in turn
shaping the scope of international law), and
that situations would arise that the ILC could
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not anticipate.®® It therefore drafted Article
54, the “saving clause,” which states that the
Articles do not prejudice the “right of any State
... to invoke the responsibility of another State,
to take lawful measures against that State to
ensure cessation of the breach and reparation
in the interest of the injured State or of the
beneficiaries of the obligation breached.”53?

The international community confronts an
unprecedented situation in Russia’s recent
actions—unprecedented, that is, since the end
of the Second World War. Russia has invaded a
neighboring state’s sovereign territory without
justification, it has refused to abide by the laws
of war and targeted civilians, and its permanent
seat on the U.N. Security Council permits it to

veto any binding orders from the United Nations.

If such conduct does not justify action under the
saving clause, it is difficult o see what would.>3

It is hard to overstate the stakes of this moment.

In defining the scope of state countermeasures
under customary international law (of which
ARSIWA is only an incomplete summary),>**
Russia’s conduct must be framed not only as

a potentially lethal threat to the international
legal order, but also as an opportunity for
dramatic and badly needed improvement.
International norms rarely develop at a
steady and incremental pace. Rather, norms
of accepted state practice arise suddenly
during moments at which the system is under
great stress.>*® This is undeniably one such
moment, a moment of opportunity as well as
a time of tragedy. Already, the U.N. General
Assembly has spoken in a clear voice that
Russia must be held accountable and that
Ukraine is entitled to reparations.>¢ If the
international community invokes its authority
to issue effective countermeasures in the form
of asset transfer, customary international law
will reflect that precedent. But if states instead
decide that customary international law ties
their hands in the face of wanton aggression,
then international law will also reflect that

self-imposed limitation.5” Whichever decision
is made, it will become a defining precedent
whenever future aggression is confronted—and
a decisive factor in the frequency with which
such aggression again threatens civilization.

3. Objections Based in
Terms of Sovereign Immunity

One of the most strident objections to
transferring Russia’s sovereign assets is that
doing so would violate Russia’s “sovereign
immunity.” This objection, unlike those
addressed above, is premised not in the
language of ARSIWA or countermeasures

but instead in overlapping doctrines found in
conventions, customary international law, and

states’ own domestic laws.

Some versions of the sovereign-immunity
objection are much weaker than others. For
starters, some prominent criticisms of transfer
simply assert the principle of sovereign
immunity without identifying a legal foundation,
as if merely invoking it excuses any need for
explanation.5* Other critics have objected to
transfer of Russia’s sovereign assets on the
basis that it would violate specific provisions
of the 2004 U.N. Convention on Jurisdictional
Immunities of States and Their Property.>*® But
that Convention has too few signatories to be
binding on any state. And possibly even more
fatal to arguments that rely on the Convention
is the fact that its scope is expressly cabined

to defining those immunities that apply to a
state and its property in “the courts of another
State.”>*° Accordingly, even if the Convention
were in effect, its provisions would not materially
limit the authority of states to transfer Russia’s
sovereign assets through executive action.>*

Other arguments from sovereign immunity
turn on the particularities of states’ individual
domestic laws that grant sovereign immunity.
The specifics of every G7 state’s sovereign
immunity law are beyond the scope of this
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report, though they are addressed in part

in Section E. But two observations should

be made in this connection. First, much like

the U.N. Convention, domestic grants of
sovereign immunity generally apply only to
court proceedings and so do not limit transfers
of sovereign property effectuated through
legislative or executive action.>*2 And second,
G7 countries can and should amend their
sovereign-immunity statutes fo remove any
doubt that a state like Russia is not entitled to
the protections of sovereign immunity when it so
blatantly violates international law.34

The strongest sovereign-immunity objection

to asset transfer is premised on customary
international law, which is informed in part by
the U.N. Convention on Jurisdictional Immunities
and by states’ domestic laws. As Professor Ingrid
(Wuerth) Brunk has documented, state practice
increasingly reflects a uniform principle of
international law that states’ central bank assets
are immune from judicial execution (at least if
those assets are being used for truly sovereign,
and not commercial, purposes).>** Many argue
that transferring Russia’s sovereign assets is
forbidden under international law because it
would violate that principle of immunity.54°

This report recognizes the importance of
respecting states’ sovereign assets and honoring
states’ basic rights to equal sovereignty. Indeed,
it is deep concern for Ukraine’s fundamental
right fo exist as a sovereign state, as well as
concern for the human suffering that Russia has
inflicted on Ukraine’s people and the flourishing
of Ukrainians as individuals and communities,
that motivates this report’s undertaking. But
there is no inconsistency between presumptively
respecting states’ equal sovereignty and
advocating the transfer of Russia’s sovereign
assets as reparations for its wrongs to
Ukraine and its people and to help repair

the damage Russia has done to Ukraine as a
sovereign state in its own right. There is, in
fact, very good reason to conclude that such

asset transfer would be fully consistent with
international legal norms.

As an initial matter, deploying “sovereign
immunity” as a defense to the proposed
transfer of Russian assets reflects a basic
misunderstanding of principles of international
law. As a conceptual and practical matter,
Russia enjoys no “immunity” from the formal
actions of another equal sovereign. Sovereign
immunity is instead a doctrine that arose solely
in the context of judicial action and, as experts
like Professor (Wuerth) Brunk and Professor
Tom Ruys have documented, the doctrine is
relevant to a state’s central bank assets only in
another state’s court proceedings.>4¢ Outside
the judicial context, it is “firmly accepted” that
sovereign immunity has no applicability,®*” a
basic reality of international law confirmed by
the ICJ’s own descriptions, and applications, of
the doctrine.>*® As Professor Ruys explained,
“the rules pertaining to the immunity of States
and State officials were created primarily to
avoid the courts of one State sifting in judgment
on another State, and to prevent private
persons from litigating against foreign States
before domestic courts. By contrast, immunity
law was not created to curtail the foreign
policy powers of States’ executive or legislative
branches, whether by imposing restrictions on
the recourse to general economic sanctions or
on the more recent ‘targeted’ version of the
sanctions tool.”>*

The United States and its allies are not limited
by dint of Russia’s so-called “sovereign
immunity” when they act as coequal sovereigns
using executive and legislative authorities.5°
Rather, those countries are constrained from
interfering with another sovereign’s property
by distinct principles and norms that govern the
relations between foreign countries—including
the interrelated principles of reciprocity, comity,
and fair compensation for expropriation.>®' But
those principles and norms are not absolute

or unyielding, particularly where, under the
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doctrine of countermeasures, Russia’s blatant
and repeated violations of international law
justify the suspension of normal legal relations
that would otherwise constrain a sovereign from
transferring another sovereign’s assets.>?

Properly understood, then, the sovereign-
immunity objection invoked as a defense
against transferring Russian assets is simply
a more specific version of the proportionality
objection. Put another way, the sovereign-
immunity objection argues that Russia’s
crimes do not justify a suspension of the
normal foreign relations as between Russia
and the United States and its allies that would
otherwise constrain one sovereign from
confiscating the assets of another.5> For

the reasons explained above, however, that
objection simply fails to grapple with the scale
of Russia’s wrongdoing, the close connection
between that wrongdoing and Russia’s
sovereign assets, and the targeted nature of
the proposed transfer. That calculus—which
weighs the importance of respecting Russia’s
sovereign interest in a narrow class of assets
against the international community’s interest
in inducing compliance with fundamental
obligations of international law—should be
enough to end the discussion.

This conclusion is bolstered by several additional
considerations. In Article 50, ARSIWA defines
those norms of international law that a
countermeasure “shall not affect.”®* That list
includes the U.N. Charter’s prohibition on the
use of force and fundamental human rights

of individuals, as well as immunities granted

to diplomatic and consular individuals and
premises.>* Notably absent from this list is a
provision that affords similar protection for
sovereign property (or for comity or sovereign
immunity more generally). Under familiar

legal and linguistic principles, the contrast
between a specific enumeration of some
individual immunities and the exclusion of
sovereign immunities strongly suggests that the

latter category may be infringed by a lawful
countermeasure.>* That conclusion is confirmed
by the fact that the exclusion of sovereign
immunity from the list was no mere accident.
During the drafting of Article 50, language that
broadly protected state immunity was indeed
suggested.®’ But the ILC rejected that language
as being too broad because it was effectively a
“quasi-prohibition of countermeasures.”5®

An additional consideration is relevant
precedent, particularly after ARSIWA was
drafted in 2001. Although the ICJ has not issued
any decisions that speak precisely to the present
question about countermeasures that permissibly
abrogate sovereign property rights,>° state
practice offers strong evidence. For decades,
state practice (and the associated opinio juris)
has offered powerful support for treating as
lawful certain countermeasures that indisputably
infringe on states’ property interest, including
even property interests in states’ own central
bank assets. The latest relevant precedent

is the very act of freezing Russia’s Central

Bank in response to the invasion of Ukraine.
That precedent is bolstered by the passage of
Canada’s new law, which specifically authorizes
the transfer of Russia’s frozen central bank
assets, but which has not drawn any significant
claims by other states that the law violates any
international law norm of sovereign immunity.>¢°

Before the current crisis, the United States

has frozen the central bank assets of Syriq,

Iran, and Venezuela, among other states,>

as responses to such violations. Most relevant
here, the United States froze the assets of the
Afghanistan Central Bank and then transferred
approximately $3.5 billion of those assets for
humanitarian purposes.®? That precedent is
persuasive evidence in favor of asset transfer.>%

The European Union has similarly frozen the
central bank assets of Syria and Iran.>** Those
freezes of sovereign assets are consistent
with the “rich body of jurisprudence” by the
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European Court of Justice upholding asset
freezes of sovereign and state-owned assets,
even where those freeze orders have lasted for
years.>® For example, the Grand Chamber of
the E.U. Court of Justice in 2017 preliminarily
upheld Germany’s oil sanctions against Russia
for its invasion of Crimea.5%

To be sure, these actions by the United

States, the European Union, and the other

G7 countries have not received universal

praise or been implemented without criticism,
particularly by those states whose assets are
affected. One would hardly expect otherwise.
But with the singular exception of Iran’s case
filed in the ICJ (which will not decide the issue of
sovereign immunity),>’ no state has objected
to the sanctions on central bank assets on the
grounds that they violate an international norm
of sovereign immunity.>%® Even Venezuela,
while zealously protesting U.S. sanctions on

its central bank assets, never once mentioned
a sovereign-immunity objection.>*? Given this
overwhelming silence even by states whose
assets are directly affected by sanctions, “[i]

t would be surprising to conclude that ... asset
freezes violated customary international [law],
especially considering prior examples of asset
freezes that also raised no protests based upon
purported immunity.”*”° This silence suggests
the absence of a sovereign-immunity objection
not only to the freezing of central-bank assets
but also to the transfer of those same assets.>”

Last, the U.N. Security Council in 1991 created
the precedent that Iraq pay reparations to

Kuwait for its unlawful military invasion.>2 To
effectuate Iraq’s payments of reparations,
President George H.W. Bush in October 1992
issued an executive order that “directed and
compelled” every U.S. bank holding Iraqi
sovereign assets to “transfer” those assets to
the Federal Reserve.’”® These efforts in the
United States and around the world resulted
in $50 billion in Iraqi sovereign funds being
paid out, which was done without need for
Irag’s permission.57#

Finally, even if sovereign immunity principles
applied here, the United States and other G7
countries would already have infringed Russia’s
sovereign immunity when they immediately
acted to freeze CBR assets after Russia invaded
Ukraine in February 2022.57> Of course, as
critics of transfer argue, there is a distinction
between freezing a state’s sovereign assets and
transferring them.”¢ But for purposes of the
sovereign-immunity analysis, that distinction
makes little difference: States around the world
have uniformly acted in ways that properly
overrode (and in that limited sense “infringed”)
Russia’s property rights to its Central Bank
assets, and that infringement was deemed
permissible as a lawful countermeasure.>” As
far as international law is concerned, these
“states have already crossed the Rubicon with
their massive freezing of Russia’s assets.”>’
They cannot now suddenly point to sovereign
immunity as a justification for failing to take the
next logically and logistically necessary step in
holding Russia accountable.’”

E. LEGAL REGIMES OF COUNTRIES OTHER

THAN THE UNITED STATES

Since Russia’s unlawful invasion of Ukraine in
February 2022, there has been a groundswell of
interest by countries in the G7, and by non-G7
European countries that hold Russia’s sovereign

assets, to determine how to lawfully transfer CBR
assets to Ukraine. As just explained, the transfer
of Russia’s sovereign assets would not face any
prohibition under international law. States are

IV. International Law Permits the United States and Allied Nations to Transfer Russian Assets to Ukraine



also rightfully focused on their own legal regimes
to ensure that any transfer of assets would
comply with all requirements of domestic law.

The European Commission in particular has
studied the possibility of transferring Russia’s
assets, though it has raised some questions
about whether individual European countries’
laws would permit across-the-board transfer or
might instead require cumbersome individualized
criminal proceedings.*° The United Kingdom has
arguably demonstrated even greater motivation
than the European Union to transfer Russia’s
sovereign assets in a genuine effort to induce
Russia’s compliance with international law.5®

Fortunately, there are no lasting legal barriers
to transferring to Ukraine the assets it needs
to defend itself and to rebuild. The laws of the
United States and of Canada provide a practical
model for confirming states’ authorities to
transfer Russia’s sovereign assets. Now, all
that is needed is the political will to take bold
and necessary action—including the prompt
enactment of legislation confirmatory of the
legality of such action where existing laws are
deemed insufficiently clear on the matter.

1. Models for Legal Reforms
Beyond the United States

Already, at least two G7 countries have
domestic legal regimes that authorize the
transfer of Russia’s sovereign assets and

the transfer of those assets to Ukraine: The
United States and Canada. As this report has
already explained, the President today has
legal authority to transfer Russia’s assets to
Ukraine under the plain language of IEEPA.>82
There is also a bipartisan proposal pending

in the U.S. Congress that would confirm the
President’s existing authority and establish a
mechanism by which those assets would be
efficiently transferred for Ukraine’s immediate
use.’® Other G7 states should look to the United
States’ legal regime, which has been in place for

more than four decades, as an established and
tested model for reforming their own laws.

A more recent model for G7 and non-G7

states is that of Canada. In June 2022, in direct
response to Russia’s invasion, Canada passed its
Special Economic Measures Act, which expressly
authorizes the Government of Canada to seize
the assets of a foreign state.5® Canada’s law
includes several procedural limits that U.S. law
does not. For example, it requires the approval
of ajudge, prior notice to the affected property
owner, and consultation with the Ministers

of Finance and of Foreign Affairs.>® The law
further requires that assets may be transferred

States around the world have
uniformly acted in ways that
properly overrode (and in that
limited sense “infringed”)
Russia’s property rights to its
Central Bank assets, and that
infringement was deemed
permissible as a lawful
countermeasure. As far as
international law is concerned,
these “states have already
crossed the Rubicon with their
massive freezing of Russia’s
assets.” They cannot now
suddenly point to sovereign
immunity as a justification

for failing to take the next
logically and logistically
necessary step in holding
Russia accountable.
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to another state only if there has been a “grave
breach of international peace and security” or
“gross and systematic human rights violations”
and if the assets would fund the reconstruction
of a state that was the victim of that grave
breach and restore international peace.>®¢

Canada’s law offers a template that other
countries should seriously consider adopting,
modifying it as needed to fit within their
respective governmental structures and
legal and political traditions.>®” The law’s
procedural limits, including prior notice and
consultation with several different bodies

of government, should assuage concerns
expressed in some G7 countries that an
asset-transfer authority could be deployed
in an inconsistent or capricious manner.
Further, the law’s requirements that there
be a “grave breach of international peace
and security” or “gross and systematic
human rights violations” and that the funds
go toward the victims of those breaches to
restore international peace ensure that the
law’s transfers fit neatly within the doctrine
of countermeasures.*® These requirements
similarly hedge against some observers’
concerns that transferring Russia’s sovereign
assets in response to its grave violations of
international law will kick off a slippery slope
of transfers for even technical violations of
international law.5%

2. The United Kingdom

Although this report has not analyzed the
laws of every European country in the G7, the
United Kingdom offers a prime example of a
state where readily adopted legislation could
clearly establish the authority to transfer
CBR assets. Despite “broad support” for
action, there are continuing doubts about
how best to accomplish asset transfer under
U.K. law.5?° Currently, U.K. law authorizes
the freezing of central bank assets, but it
does not expressly set out a process by which

assets can be transferred except through
individualized criminal proceedings.5”

Parliament could with relative ease
accomplish its stated goal of authorizing the
transfer of Russian assets that the United
Kingdom has already frozen. Already,
legislation has been proposed in the House
of Commons (but not yet made into law)
that would provide clear authority.?? Similar
efforts could look to other common law
countries as successful models especially to
set limits on the use of such authorities.5?®
First, the United Kingdom would need to
amend its law to define the conditions under
which a state’s sovereign immunity could be
infringed to permit the transfer of assets.
Dr. Anton Moiseienko proposes several
conditions that the United Kingdom (or

any country, for that matter) could require
to limit the instances in which a state’s
sovereign immunity is abrogated:

* A state whose armed activities have been
found to violate international law by the ICJ,
ECHR, or another international court;

* Astate whose armed activities have been
condemned by a majority vote of the General
Assembly and who, in the absence of a
permanent member’s veto, would have been
denounced by the U.N. Security Council; or

* Russia, specifically, if it initiates a large-
scale military invasion of another country in
violation of international law.>%*

Second, Parliament would need to establish
a mechanism for efficiently transferring
the assets without a cumbersome criminal
proceeding and for then transferring

the assets to Ukraine. Here, because of
their shared parliamentary system, the
United Kingdom might do well to look to
Canada, particularly for its requirements of
consultation between Ministers possessing
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subject-matter expertise.>?® Parliament
might further require, as Canada does, that
the assets transferred must be allocated

to aid the state that was the victim of the
violation of international law.

3. Bilateral Investment Treaties

All G7 members, save the United States, have a
bilateral investment treaty (“BIT"”) with Russia.>
Described at a high level of abstraction, BITs
protect the investments of each state’s investors
from arbitrary expropriation by another state;
and they further require that each state treat
the other state’s investments no less favorably
than it treats the investments of any other
state.>” BITs prescribe their own remedies in the
form of confidential arbitration (referred to as
investor-state dispute settlement or “ISDS”).5%

As some have noted, the transfer of Russia’s
sovereign assets could constitute a facial
violation of G7 countries’ BITs with Russia.??? But
states have at least three separate defenses
that would likely prevail if Russia were to
challenge the transfer of its Central Bank assets
under its BITs with G7 Countries.

First, as Dr. Moiseienko has noted, there are
substantial doubts about whether transfer of
Russia’s sovereign assets would even implicate
a BIT’s protections for investments.®°° G7 states
could argue, for example, that Russia’s reserves
do not fit the definition of “investments” in their
BITs or that the transfer of those reserves to
Ukraine does not constitute “expropriation” as
defined in the BITs.

Perhaps most persuasive, G7 states could argue
that Russia is not an “investor” entitled to the
protections of BITs. In Russia’s BIT with Japan,
for example, “investor” is defined to mean only
“physical persons” and “companies,” a term that
includes “corporations, partnerships, companies
and associations whether or not with limited
liability, whether or not with legal personality and

whether or not for pecuniary profit.”¢®' Russia’s
BIT with the United Kingdom similarly defines
“investor” to mean “natural persons” or “any
companies, firms, enterprises, organisations and
associations incorporated or constituted under
the law in force in the territory.”¢%?

The CBR is certainly not a “physical” or “natural”
person, and it is very likely not a “company”
either. The ICJ recently issued a judgment in
which it confronted the issue of whether Iran’s
central bank, Bank Markazi, was a “company”
entitled to the investment protections of the
U.S.-Iran Treaty of Amity, which protects

the property of “natural persons” and
“companies.”® In its 2019 preliminary judgment
establishing jurisdiction over the case, the ICJ
explained that whether a central bank was a
“company” required a fact-intensive inquiry into
whether the bank “is engaged in activities of a
commercial nature, even if they do not constitute
its principal activities.”¢®* Because the ICJ lacked
sufficient facts at the time of its preliminary
judgment, it deferred that determination to

the merits.®% In its 2023 merits judgment, the
ICJ concluded that Bank Markazi “cannot be
characterized as a ‘company,” despite the fact
that it earned revenue from bonds held ina U.S.
commercial bank and even paid taxes to the
Iranian government on that revenue.®% Although
a factual determination of whether the CBR is
similarly not a “company” within the meaning of
Russia’s BITs cannot be made with certainty at
this time, this recent holding by the ICJ provides
powerful precedent for concluding that it is not
and so cannot seek the protections of BITs that
use similar language.®”’

Second, Russia could face significant difficulties
in enforcing its BITs against states that transfer
Russian assets because of Russia’s own
repeated violations of those same BITs since
February 2022. For example, Russia’s invasion
has caused the destruction of other states’
investors’ property located in Ukraine.®®® The
Russian Federation has also indiscriminately
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seized property in Russia belonging to foreign
companies that have chosen to close operations
or that the Russian government has determined
belongs to “unfriendly states.”¢°® Further, the
Russian Federation has restricted the ability of
foreign companies and persons to move capital
out of Russia.®™® These actions plainly violate the
RF’s obligations under its BITs with other states,
including those belonging to the G7. At the least,
these facts could provide transferring states

a strong “unclean hands” defense if Russia
pursues arbitration.®"

And third, G7 states could persuasively
argue that Russia’s conduct toward Ukraine
excuses their obligations to abide by their
BITs with Russia. As an initial matter, a state

could argue that it was not observing its
obligations to Russia under their BIT as a form
of countermeasure.®? A precedent such a

state might well cite is Archer Daniels Midland
v. Mexico, where the arbitration panel held
that a valid countermeasure (i.e., one that

is proportional and aimed toward inducing
another state’s compliance with international
law) could excuse Mexico’s obligations to the
United States under NAFTA.¢" States could also
consider arguing that their obligations under
their BITs with Russia are inconsistent with their
superseding obligation under international law,
including the obligation to obtain reparations
for victims and the U.N. Charter’s right to
collective self-defense.®™

V. ThePractical and Moral
Imperative for Action

A. TRANSFERRING RUSSIAN SOVEREIGN
ASSETS TO UKRAINE IS MORALLY OBLIGATORY

AND PRAGMATICALLY WISE

Part lll and Part IV of this report explained why the
United States and its allies in the G7 and elsewhere
have the authority under settled principles of
domestic and international law to transfer the
Russian sovereign assets within their borders from
Russia to Ukraine. This report concludes by setting
those technical legal questions aside and making
the case for confiscating Russia’s frozen assets
as a matter of moral and ethical principle as well
as hard-headed pragmatism—considerations
that might be gathered under the broad rubric
of “sound policy.”

The stakes are clear. Russia has occupied
Ukraine’s sovereign territory in clear violation
of international law since 2014. Since February
2022, Russia has waged a full-scale war on
Ukrainian soil with the express goal that Ukraine
should not exist as a separate country. That war
has killed tens of thousands, if not hundreds of
thousands of Ukrainians, a great many of whom
were civilians.®™ Hundreds of thousands more
Ukrainians have lost their homes. Upwards of
eight million Ukrainians have been forced to flee
their country as refugees.®



Just as one need not have a fully developed
theory of the good in order to recognize evil
when one sees it,%"” so too one need not have

a theory of just war®® to recognize an unjust
war when it stares one in the face. Russia has
waged such a war against Ukraine, and it would
be the height of folly to engage in any course
of action—or inaction—that would amount

to appeasement. And we need not channel
Winston Churchill or revile Neville Chamberlain
anew to know what comes of appeasement.

In addition to this staggering human toll,
Russia’s aggression has devastated Ukraine’s
infrastructure and economy. Russia’s
destruction has already erased 15 years of
economic growth in Ukraine and has pushed
millions of Ukrainians into poverty.®” The cost
to rebuild Ukraine is at least $400 billion, an
amount that is several times greater than

the entire value of Ukraine’s pre-war gross
domestic product.s?° That figure is expected
to rise substantially as the war continues, even
surpassing $1trillion.¢? And in the meantime,
Ukraine’s forces are fighting for the survival
of their country against one of the largest
militaries in the world. That struggle requires
expending billions of dollars every month on
military equipment.622

In short, Ukraine is in desperate need of
resources. Although the United States and its
adllies have already provided generous support
and have made further pledges to assist
Ukraine in rebuilding, far more is needed.®?
And while public support for Ukraine remains
strong in the United States and Europe, there
are also signs that taxpayers in these countries
will not indefinitely support funding at the
levels Ukraine needs.®?* There is one obvious
source of additional funds for Ukraine: the
sovereign Russian assets frozen in the United
States and allied countries. That those assets
are located where they are is no happenstance.
At the same time that Russia has desecrated
Ukraine in violation of nearly every basic tenet

of international law and human morality, Russia
has benefitted from and indeed strategically
exploited the stability of the international
financial system by storing a large portion of
its sovereign assets in accounts maintained by
the United States and its allies. As explained

in Part Il, the total value of these funds is
approximately $300 billion. Those assets have
grown under, and because of, the protection of
countries that, unlike Russia, respect the rule of

At the same time that Russia
has desecrated Ukraine in
violation of nearly every basic
tenet of international law and
human morality, Russia has
benefitted from and indeed
strategically exploited the
stability of the international
financial system by storing a
large portion of its sovereign
assets in accounts maintained
by the United States and its
allies. ... To treat the presence
of those sovereign assets

in this set of countries as
anything but an invitation to
transfer them to the victims of
Russia’s disrespect of law and
morality would be inexcusable,
especially because it is that
disrespect that has triggered
the freezing of those assets
by the countries that now give
them safe haven.
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law. To treat the presence of those sovereign
assets in this set of countries as anything but

an invitation to transfer them to the victims of
Russia’s disrespect of law and morality would

be inexcusable, especially because it is that
disrespect that has triggered the freezing of
those assets by the countries that now give them
safe haven.

Virtually every legal system known to
humankind embodies a principle of
redressing unjust enrichment.®?®* Those who
benefit from exploiting a system built by
others thereby acquire a duty to repay. Some
of the international law doctrines we have
canvassed reflect just such a principle.®?
But the international legal order has not

yet matured far enough to transform that
principle into a practically enforceable
obligation. That is why so much of what

this report has presented in discussing the
international legal basis for seizing Russia’s
frozen assets has out of necessity been
couched in terms of “may” rather than
“must.” But we deal in this part of our report
with considerations that are both pragmatic
and aspirational even if not yet built into a
globally operational rule of law. Accordingly,
we proceed in terms that are candidly cast in
terms of “shoulds” and “oughts” even if not
quite “musts.”

But there is an additional feature of this
situation that makes it unique. The issue is
not whether countries like the United States
bear alegal or at least moral obligation to
come to the rescue of an ally under siege
from a third party. Such a generalized duty
might entail an obligation to expend their
own wedlth and resources to the degree
they can in order to help a third party being
victimized by an aggressor. And questions
about the shape and magnitude of any such
generalized duty would surely be affected
by the difficulty of demanding of any
individual or enterprise that it sacrifice of
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itself to rescue another, a demand that some
philosophers have analyzed under the rubric
of supererogatory acts.®?

No, the situation here is altogether different.
The countries that confront the question of
what to do with Russia’s assets frozen within
their borders do not face a choice between
meeting the needs of their own people and
those of the Ukrainian victims of Russia’s illegal
aggression, for the issue relates only to what
those countries are to do with assets that do

The frozen assets in question
belong as a matter of legal

title to the aggressor and

must either be frozenin place
for the aggressor’s eventual
reclamation and use or seized
so that they may be released
for the use by and benefit of the
victim's defense and recovery.

not belong to them and are not available to
meet those internal needs. The frozen assets in
question belong as a matter of legal title to the
aggressor and must either be frozen in place
for the aggressor’s eventual reclamation and
use or seized so that they may be released for
the use by and benefit of the victim'’s defense
and recovery. No moral or ethical theory

of which we are aware makes that a close
question. If a person holds an assailant’s assets
and must decide between letting the assets
remain idle and releasing those assets to help
the assailant’s victim, that person is morally
blind if more than one permissible course of
action seems available.



Seenin those terms, the United States and its
allies face a simple choice. Should the hundreds
of billions of dollars of CBR assets the United
States and its allies have lawfully frozen by virtue
of Russia’s unlawful attack on Ukraine go to
Ukraine, which can put them to immediate use
remedying the humanitarian crisis that Russia
has caused, or should those assets be controlled
(even if not available for current use) by Russia,
which will continue to murder civilians and flout
the basic rules of the international order?

Neutrality is not a viable option in the face of
this crisis. A decision to deny Ukraine’s plea

for Russia’s frozen assets is a decision to grant
Russia the benefit of retaining them, including
perhaps using them as collateral for further
adventures. It would be an especially cruel irony
to deny Ukraine control of those assets and the
lifesaving benefit using them can provide by
invoking respect for Russia’s “sovereignty” and
“property rights” when Russia has chosen to
trample on the sovereignty and property rights
of the Ukrainian people with tanks and guns.

The need to act in this way and the
indefensibility of not doing so become

clearer still when one considers the broader
geopolitical landscape on which Russia’s illegal
actions have unfolded. Every global leader is
watching to see whether and how that crisis

is resolved. Subjecting Russia to real, material
consequences for its war of aggression against
Ukraine by permanently depriving it of the
sovereign assets it parked around the globe
and by turning those assets into resources

to be used, in effect, against Russia as the
aggressor—even if not to purchase guns but
to subsidize the purchase of butter, if you will—
would be manifestly just and would, in terms
of incentives created and avoided, strengthen
the international norm against aggression and
discourage countries from violating that norm
in the future.?® But if the United States and its
allies continue to shelter Russia’s financial assets
while the Russian state continues to wage its

deadly and unlawful war, that choice in itself
sends a dangerous signal to the rest of the world
that aggression, war crimes, and genocide will
go unpunished. Appeasement sends the signal
that crime pays, whether one views the refusal

[1]f the United States and

its allies continue to shelter
Russia’s financial assets while
the Russian state continues to
wage its deadly and unlawful
war, that choice in itself sends
a dangerous signal to the rest
of the world that aggression,
war crimes, and genocide will
go unpunished. Appeasement
sends the signal that crime
pays, whether one views the
refusal to transfer Russia’s
frozen assets to Ukraineas a
pardon for the grave crimes
Russia has committed or simply
as arefusal to treat those
crimes, as international law
clearly permits, as the occasion
for what would be tantamount
to just reparations. Given these
immediate stakes, and the
remarkable clarity of authority
to act under existing domestic
and international law, the
United States has no excuse for
its hesitation. It should seize this
moment and lead.
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to transfer Russia’s frozen assets to Ukraine

as a pardon for the grave crimes Russia has
committed or simply as a refusal to treat those
crimes, as international law clearly permits, as
the occasion for what would be tantamount to
just reparations.

Given these immediate stakes, and the
remarkable clarity of authority to act under
existing domestic and international law, the
United States has no excuse for its hesitation. It
should seize this moment and lead.

This Part continues in Section B by identifying
the key characteristics of a mechanism to
transfer Russia’s frozen assets to Ukraine in

a manner that is efficient as well as just. This
report advocates, as other experts have, a
system under which all the countries involved
set up escrow accounts that can then be pooled
into an international fund managed by an
independent committee. Appropriate measures
should be put in place to address the ever-
present risk of corruption. And the funds should
then be provided to the government of Ukraine

for use in defending and rebuilding that country.

After outlining the proposed transfer
mechanism, the report addresses the primary
policy and practical objections observers have
made when confronting the obvious option

of seizing and transferring Russia’s frozen
assets to Ukraine. Section C addresses the
concern expressed by some critics that holding
Russia accountable would set an unfavorable
precedent that could subject other countries’
assets to seizure. Those fearful that such a
precedent could come back to bite them are
especially vociferous in invoking that concern.
As explained below, however, the concern,
however genuine at least on the part of some,
is vastly overblown as a matter of realpolitik:
Russia’s conduct is obviously sui generis, and
there are readily identifiable limits on the
authority to transfer assets that can and
should be invoked to prevent abuse or overuse
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of this authority. Section C also considers the
ostensible compromise that proposes sending
to Ukraine the investment returns on Russia’s
frozen assets but leaving the underlying
principal frozen in place. Although that half-
measure would be preferable to a wholesale
refusal to transfer any Russian assets to
Ukraine, it would raise many of the same legal
difficulties as would a complete transfer of
Russia’s assets—without providing the full relief
that Ukraine desperately needs.

Section D responds to the alarming-sounding
but demonstrably ungrounded objection that
seizing Russia’s frozen assets will put at risk the
international financial system by undermining
the U.S. dollar’s dominant position in that
system since the Second World War. Although
Russia has chosen to abandon the dollar, it is
unlikely any country will be motivated to follow
it, least of all because of a decision to transfer
Russia’s assets in response to exceptional
violations of international law. The U.S. dollar
retains the same advantages that have made
it indispensable for decades, and it is unlikely
any other currency will replace its position as
areserve currency. At the least, speculative
concerns about the dollar, and speculation
about the benefits of the dollar’s status, should
not supersede the clear moral case for holding
Russia accountable.

Section E returns to the theme of appeasement
by addressing objections to seizure premised on
responses that Russia may take as retribution
for transferring its assets to Ukraine—responses
that Russiq, like other criminal states and
individuals, has every reason to threaten but
ultimately very little reason actually to carry out.
For example, Russia could, in theory, respond to
the transfer of its frozen assets by announcing
anintent to retaliate by seizing assets belonging
to the United States and its allies. Or Russia
might express an intent to wreak retribution
against the countermeasures taken against

its illegal war on Ukraine by escalating its



operations on the battlefield. Neither avenue for
retaliation should dissuade states from action,
both because Russia has largely exhausted its
capacity to escalate on both these fronts and
because there is good reason to believe that
seizing Russia’s frozen assets could persuade
President Putin to move toward de-escalation

rather than the other way around. However
many missteps Putin has taken thus far in his
decision to annex Crimea and his attempt to
overrun Ukraine, it is vital that world leaders
exploit his instincts for self-preservation rather
than succumb to his saber-rattling bluster.

B. PROPOSED GUIDELINES FOR THE
INTERNATIONAL TRANSFER MECHANISM

Having determined that they have the legal
authority to seize Russia’s frozen assets, the
United States and the other countries undertaking
the proposed transfer must fashion a workable
mechanism to transfer those funds to Ukraine.
Until a proposed seizure and transfer plan is
concretized in an institutional form that can
provide what amounts to “proof of concept,”

the idea is likely to be resisted on the morally

and pragmatically shaky but psychologically
understandable ground that it is unclear exactly
how it might be done. Accordingly, rather than
leave the design of a particular mechanism up in
the air on the basis that many options might in
fact be available and that choosing among them
is premature, this report adopts the approach
of embracing the proposals propounded by
other experts whereby each country creates

and controls an escrow account and then agrees
to pool the funds in those accounts into an
international fund, from which distributions can
be made to Ukraine for its continued defense and
eventual reconstruction.®?

This Section outlines three important aspects
of that proposed transfer mechanism. First,
the escrow account should be international
in nature, pooling the seized funds across the
United States and its allies, and overseen by
an independent international board. Second,
the United States and its allies should take
steps to ensure that the transfer process is

not undermined by corruption, or even the
appearance of corruption. And third, the
account should have defined uses for the seized
funds that correspond to the legal justifications
for seizure.

1. International and Independent

Any transfer mechanism must be structured

so that any country that is prepared to seize
Russian sovereign assets frozen within its
jurisdiction can contribute those assets to

an international fund administered by an
independent board. Thus, this report proposes
that the United States and other allied countries
create national escrow accounts to temporarily
house Central Bank assets in the United States
and other foreign countries and then transfer
those assets to an independent international
trust fund administered by an independent
board composed of members from the
international community.

Such a multilateral effort is critical for several
reasons. To begin with, only a relatively small
portion of the total CBR assets is located in the
United States.®*° Engaging allied global leaders
has the obvious benefit of ensuring that

more funds can be redistributed to Ukraine.
But even if the CBR assets were differently
distributed, creating a multilateral fund with
contributions from a critical mass of countries
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will bolster the legitimacy of the entire effort.
History proves the point. There was significant
backlash to the United States’ unilateral seizure
of Afghanistan’s central bank assets;*' by
comparison, there was greater international
acceptance of the multilateral U.N.
Compensation Commission.®*2 All countries
involved in transferring Russian assets to
Ukraine are in a far stronger political posture if
they act together rather than alone.*

Such aninternational fund has useful historical
precedents. The first such precedent is the
transfer of Iraqi state funds to Kuwait after
Iraq’s 1990 invasion. Much like Russia’s 2022
invasion of Ukraine, Iraq invaded Kuwait in an
unprovoked war of aggression with the intent of
annexing the entire country.s3* In the aftermath
of the ensuing Gulf War, the U.N. Security
Council negotiated peace terms for Iraq that
included the creation of a compensation fund
for Kuwaiti victims that would be administered
by a U.N. commission.®*® The Security Council
justified this action by stating that Iraq was
“liable under international law for any direct
loss, damage, including environmental damage
and the depletion of natural resources, or
injury to foreign Governments, nationals

and corporations, as a result of [its] unlawful
invasion and occupation of Kuwait.”¢¢

Before the U.N. Compensation Commission
(“UNCC") was up and running, countries

with Iragi Central Bank assets first created
national escrow accounts to hold the funds
temporarily.®®” In the United States, President
George H. W. Bush ordered U.S. banks to
transfer any Iraqi state funds to the Federal
Reserve Bank in New York.¢*® The Federal
Reserve was then given authorization to
“hold, invest, or transfer” the funds in the
escrow accounts.®*? Ultimately, the United
States transferred these funds to the UNCC,
which was administered by a fifteen-member
Governing Council made up of expertsin
finance, law, accountancy, insurance, and

assessing environmental damage, and

was based in part on the Iran-U.S. Claims
Tribunal and American mass tort claims
administration.®® The UNCC made Kuwait and
Kuwaiti victims the final payments in January
2022, totaling $52.4 billion in reparations.®4

A second relevant example is the recent move
of frozen Afghan central bank assets from

the United States to a Swiss-based trust fund
established for the Afghani people. After the
2021 Taliban’s takeover of Afghanistan and the
Central Bank of Afghanistan, the United States
Departments of State and Treasury announced
that they would transfer $3.5 billion of frozen
Afghan central bank assets to a “Afghan

fund” based in Switzerland and outside of the
Taliban’s control with the goal “to benefit the
people of Afghanistan.”®2 The Swiss fund,
which is housed in the Geneva-based Bank

for International Settlements, is managed by
four people on the Board of Trustees, including
two U.S.-based Afghan professionals who
have previously worked with Afghanistan’s
Central Bank, the U.S. Ambassador to
Switzerland, and an official representing the
Swiss government.®*® Deloitte in Geneva serves
as a secondary review board, and the fund is
subject to annual external audits as required by
Swiss law. 644

Following these historical examples, the United
States and its allies should similarly call for

the United Nations to create an independent
third-party commission similar to the UNCC
and the Swiss trust fund where the fund for the
Afghan people is housed. This fund would then
distribute reparations payments as was done
for Kuwait up until 2022. These examples show
that a large-scale international mechanism
can be an effective and secure method to
manage and distribute billions of dollars of
belligerent state assets.
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2. Combat Corruption

A priority in structuring the international
fund will be to insulate the tens or even
hundreds of billions of dollars in that fund
from the reality, or even the appearance,
of corruption. To that end, the fund

should be managed by an independent
oversight committee, such as the Ukrainian
Development Authority proposed, that is
not beholden to political dynamics or local
loyalties in Ukraine.®*®* That committee’s
individual members should be selected based
on clean records of service in high-level
government positions, and the committee’s
operations and spending should be fully
disclosed to the public.4¢ Additionally,

the independent committee should work
closely with other organizations that are
experienced in dispersing large amounts of
money abroad, like the United Nations, the
G7, and humanitarian assistance groups like
UNICEF, the World Food Programme, and
the Red Cross.

The United States and its allies must

also consider the unfortunate history of
corruption in Ukraine itself.®*” Fortunately,
President Zelenskyy and his government
ministers understand the magnitude of

the corruption problem and have been
admirably candid in recognizing that fighting
corruption there is essential to continued
financial support from G7 and E.U. countries
as well as to fulfill Ukraine’s goal of E.U.
membership.4“® Accordingly, Ukraine has
taken ambitious steps to combat corruption
even in the midst of a brutal and indeed
existential war. For example, Ukraine’s
anti-corruption squad raided the home of
the Chief Justice of the Ukrainian Supreme
Court, who was allegedly involved in a multi-
million-dollar bribery scheme.%
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It would be entirely appropriate for the
international fund to include a tranche set
aside for supporting President Zelenskyy’s
anti-corruption efforts. As proposed by
Former Ambassador and Obama “Ethics
Czar” Norman Eisen and German Marshall
Fund Fellow Josh Rudolph, the details of
the fund’s distributions should be made as
transparent to the international public as
possible, and local investigative journalists
should be encouraged to scrutinize the
process for any impropriety.%*° Additionally,
the United States and its allies can support
President Zelenskyy’s anti-corruption

goals by making further international aid
contingent on anti-corruption progress,
such as demanding the divestment of assets
from Ukraine’s oligarchs and requiring

that Ukraine fully join the European Public
Prosecutor’s Office.®'

3. Transfer the Assets to
the Ukrainian Government

Finally, the international fund should clearly
define the permissible uses of any assets
transferred to Ukraine. In particular, the funds
should be sent directly o the government of
Ukraine as the victim of Russia’s violations of
international law. Providing the funds directly
to Ukraine (subject to the anti-corruption
measures described above) has several
advantages.®?

First, transferring the funds directly to Ukraine
coheres with the formal legal justification
provided for the initial seizure and therefore
makes the international fund easier to defend
both politically and under international law.
Second, the government of Ukraine is closest to
the needs on the ground in terms of defending
and rebuilding the country. The government

is also politically accountable to Ukraine’s
people and therefore has an obvious incentive



to use the funds in a way that will most benefit
everyday Ukrainians. And third, transferring
Russia’s seized assets directly to Ukraine will
have the additional benefit of paying down
Russia’s reparations debt to the country it
has ravaged.

Eventually, an international body will need
to calculate the exact amount of reparations

that are owed to Ukraine, as the ICJ has done
for past conflicts like Uganda’s invasion of the
Democratic Republic of the Congo.®%* Based on
the World Bank’s current estimate of $411 billion
to rebuild Ukraine, it is very unlikely that Russia’s
seized assets will exceed the value of the
reparations to which Ukraine is entitled under
international law.

C. TRANSFERRING ASSETS TO UKRAINE WILL
NOT SET AN UNFAVORABLE PRECEDENT

Among the most frequently voiced objections to
transferring Russia’s frozen assets to Ukraine is
that doing so would set a dangerous precedent
in the future. Even if the confiscation of Russia’s
frozen assets is lawful in this context, so the
objection goes, that action could be invoked

in the future to expropriate states’ sovereign
assets under very different (and, ostensibly, less
compelling) circumstances.** If exceptions to
fundamental principles like sovereign immunity
are invoked too often, objectors say, the principle
could eventudlly be eroded altogether. For

the reasons set forth below, such concerns are
fundamentally misplaced in the extraordinary
circumstances presented by Russia’s aggression
against its neighbor, Ukraine.

1. The Case for Seizing Russia’s
Assets Builds Clear Limiting
Principles into Its Very Structure

First, Russia’s conduct toward Ukraine is
fortunately exceedingly rare, if not unique,

in the modern international system. Second,
any effort by a country to similarly confiscate
another state’s assets would have to satisfy all
the requirements of that country’s domestic
laws. Third, seizure of those assets by that
country would have to further satisfy all
requirements of international law. And
fourth, countries can expressly subject their

confiscation efforts to any number of additional
pragmatic limitations that would cabin the
precedent in the future. Each of these limiting
principles is explored in turn below.

a. Conduct Like Russia’s Has
Become Extremely Rare

As an initial matter, any concern that
confiscating Russia’s assets will set a dangerous
precedent if similar circumstances arise in the
future rests on an assumption that conduct
analogous to Russia’s has occurred with
frequency in the modern era or will in fact recur.
On the contrary, Russia’s war in Ukraine may
well be unprecedented since the Second World
War. Russia, a country with one of the largest
militaries in the world, has invaded a much-
weaker neighbor with the express purpose of
permanently occupying, and even annexing,
that neighbor’s territory. It has done so without
any legal authorization or even facially plausible
justification but instead with the simple purpose
of eliminating a separate, sovereign country. In
the process, Russia has committed war crimes
and even genocide. Even at this early stage,
there is already substantial evidence that
Russia’s actions have violated international
law, resulting in initial decisions by formal
bodies like the U.N. General Assembly, the ICJ,
the ICC, and the ECHR.%%
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Countries have tried to hold Russia
accountable with an array of sanctions,
but these actions have proven inadequate
to induce Russia to comply with its
international obligations.%* Yet there is no
viable mechanism by which to hold Russia
accountable given its veto as a permanent
member of the U.N. Security Council.

Even if these factors taken together did not
suffice to make Russia’s conduct entirely unique
in the post-World War Il landscape, at the

very least its conduct places it in a very small
club of extremely bad actors.®*” If the United
States or any other country were to hold Russia
accountable for this most egregious behavior by
transferring a portion of Russia’s assets to the
victim of Russia’s aggression, it is highly unlikely
that another situation would soon arise that
shares all of these salient characteristics and
might accordingly justify a similar response.

Moreover, whether states choose to emulate
Russia’s aggression in the future is, at least in part,
within the control of the United States and its allies.
International norms like those against aggression
and war crimes are not set in stone but are instead
the product of state practice and constant re-
enforcement. The norms against aggression, war
crimes, and genocide are currently being tested

to a degree the world has rarely seen. If states
understand that these norms continue to have force
and that violations will be met with swift and severe
consequences—consequences that, if this report’s
recommendations are followed, would include
seizure of sovereign assets and their transfer to the
victim of the former owner’s aggression—then they
are far more likely to make the rational decision to
comply with their international obligations.¢®

In short, if the United States wants to face
fewer crises like that in Ukraine, it should send
the unmistakable message to the international
community that Russia’s conduct will not

be tolerated and should avoid sending the
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aggression-encouraging signal that such
conduct will be met with appeasement.

b. Domestic Law Constraints

Domestic law provides another meaningful
constraint on any country’s effort to confiscate
the assets of another sovereign state. The
United States and Canada, both of which
currently have laws that authorize seizing
Russia’s frozen assets, demonstrate the point.

United States. In the United States, IEEPA
authorizes the President to transfer Russia’s
assets to Ukraine, but it does so subject to
several stringent requirements.®* First, the
President must declare a national emergency,
which requires a finding of an “unusual and
extraordinary threat ... to the national security,
foreign policy, or economy of the United
States,” that originates “in whole or substantial
part outside the United States.”%° Once an
emergency is declared, the President may
exercise the authority conferred by IEEPA only
to deal with that threat directly and not “for any
other purpose.”®¥

This is obviously a substantial limitation on the
seizure of sovereign assets. Three separate
presidential administrations from both parties
have found that Russia’s military invasion of
Ukraine satisfies the strict requirements of

a national emergency—a conclusion that is
abundantly clear from the facts available.4?
But one can imagine any number of severe
violations of international law, especially
tragedies contained within a country’s borders,
that would not similarly pose such a threat to
the United States and so would not permit the
use of IEEPA %63

Nor, under IEEPA, does the President have the
last word on whether certain circumstances
constitute a national emergency. Rather, that
decision is subject to continuous congressional
scrutiny. Once a national emergency is



declared, the President must submit to Congress
a report that details the basis for the President’s
finding and explains the particulars of the
President’s response.®* That initial report must
be followed by subsequent reports every six
months.® |f Congress at any point disagrees
with the President’s finding, it may override the
President’s decision with a joint resolution.%
The upshot is that if either the President or
Congress—two branches accountable to the
people—believes that IEEPA is inappropriate in
a given circumstance, either has the authority to
prohibit action under the law.

If one looks beyond the seizure of sovereign
assets, even more limitations appear,
including the Due Process Clause and the
Takings Clause, which are inapplicable here
because the assets at issue belong to an
instrumentality of a foreign state.®¥’

Canada. Significant constraints are also present
in Canada, which passed its Special Economic
Measures Act with the specific purpose of
authorizing the seizure of Russian assets.%8
That Act requires the approval of a judge, prior
notice to the affected property owner, and
consultation with the Ministers of Finance and
of Foreign Affairs.®®° It further limits the transfer
of assets to another state to those situations

in which there has been a “grave breach of
international peace and security” or “gross and
systematic human rights violations” and the
assets seized would fund the reconstruction of

a state that was the victim of that grave breach
and would help restore international peace.™

c. International Law Constraints

Even if domestic law authorizes the seizure

of another state’s assets, the seizure must

adlso satisfy the demanding requirements of
international law. As explained in Part IV of
this report, Russia’s frozen assets are broadly
protected under customary international law
by principles of sovereign immunity and norms

against expropriation of property. But states

can temporarily abrogate those obligations and
transfer Russia’s frozen assets to Ukraine as a
countermeasure to induce Russia’s compliance
with international law. Although the case for
countermeasures is clear here, that does not mean
the doctrine does not impose serious limitations on
state action in other less extreme circumstances.
Three limitations are particularly important to
limiting the overuse of countermeasures. ¢”

First, an aggressor state (here, Russia)

must have violated international law. That
violation must ordinarily have breached
alegal obligation owed to the state that

seeks to impose a countermeasure.®2 Only

a handful of international obligations—like

the prohibitions against aggression, war
crimes, and genocide—qualify as obligations
erga omnes that may permit so-called third-
party countermeasures.®” If a state imposes

a countermeasure where no violation of
international law has actually occurred, then the
target of the countermeasure may seek (and
win) compensation in an international tribunal.

Second, a countermeasure must be proportionate
to the violation to which it responds. International
tribunals have held on several occasions that a
countermeasure was unlawful because it was
disproportionate to the violation of international
law to which it was a response.®’* As previously
explained, one important consideration in the
proportionality analysis is that the international
community has imposed many sanctions on
Russia already, and its continued violations of
international law therefore justify a more severe
response in the form of confiscating its sovereign
assets to induce Russia’s compliance with its
international obligations.¢”

Third, a countermeasure should be reversible
such that legal relations may be normalized
after the wrongful conduct ends. That
principle is satisfied by confiscation of Russia’s
assets (as this report has explained above),
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but it is hardly the case that it would be
satisfied by any and all proposed sanctions
that could be imposed as countermeasures.®’

d. Pragmatic Constraints

Last, if the United States or other countries are
worried about the precedent they may set by
transferring Russia’s frozen assets to Ukraine
and are dissatisfied with the limitations already
written into law, the solution is surely to narrow
the effect of the precedent that is set, not to
abstain from action altogether. This could

be achieved, for example, if the President’s
decision to transfer Russia’s assets were to be
accompanied by an announcement defining
the narrow conditions under which that seizure
was deemed justified and could be permitted in
the future, thereby going some distance toward
tying the hands of future administrations that
might seek to cite the seizure of Russia’s assets
as relevant precedent.

The United States could, for instance, state as
its policy that it will use IEEPA to seize another
state’s assets only if (a) that state uses military
force to invade another sovereign country

and (b) that state has not ceased its wrongful
behavior in the face of less-costly sanctions.
Professor Moiseienko has proposed further
pragmatic limitations that a government could
impose on its seizure, such as requiring that
the state’s armed activities be found to violate
international law by a formal tribunal like the
ICJ or ECHR, or requiring the absence of U.N.
Security Council action because of a permanent
member’s veto.”’

Of course, such pragmatic limitations on seizure
announced at the time would not be strictly
binding on successor administrations. A future
U.S. administration could choose to ignore these
limitations and exercise its authority to the full
extent permitted by IEEPA and by international
law. But that is a description of the current

state of play, which already permits the seizure
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of assets without any stated pragmatic limits.
Again, it is not a reason to refrain from seizing
and transferring Russia’s frozen sovereign
assets in the extreme circumstances presented
here. Precommitment to clear limitations on
seizure would, however, subject any future
administration that seeks to disregard those
limits to well-founded charges of hypocrisy that
could impose a sufficient political cost to change
that administration’s cost-benefit analysis.”

2. The False Compromise of Investing
Russia’s Frozen Assets

Some critics of seizing Russia’s frozen assets
have instead advocated investing Russia’s
assets on its behalf and then transferring the
proceeds of that investment to Ukraine without
reducing Russia’s principal.®”® But while this
proposal might at first appear to be a tempting
compromise, it is far from an adequate
response—it would neither avoid the primary
legal criticisms against seizure nor provide

If seizing Russia’s assets is not
permitted under international
and domestic law (and, to be
clear, this report concludes that
seizure is fully permissible),
then the same conclusion would
follow for seizure of Russia’s
investment returns.

Ukraine with the funds it needs. Reminiscent
of the misguided move of leaping halfway
across a gaping chasm when one has decided
that one cannot, or would rather not, make the
trip all the way across, any such compromise
should be resisted.



First, the assumption that this proposal would
avoid the purported pitfalls of outright seizing
Russia’s frozen assets is manifestly fallacious.
The core criticism made under both domestic
and international law is that seizure is not
permitted because it would infringe Russia’s
property rights in its central bank assets. Yet
there is no principled distinction between
Russia’s property right to the principal and its
right to the returns generated by investing that
principal. Indeed, under settled concepts of
property law, Russia has ownership interests

in both the principal and the investment
income on that principal.®® If seizing Russia’s
assets is not permitted under international

and domestic law (and, to be clear, this report
concludes that seizure is fully permissible), then
the same conclusion would follow for seizure of
Russia’s investment returns.

In fact, investing Russia’s frozen assets would
complicate, not simplify, the legal questions
involved. Who, for instance, decides how to
invest the assets? Would that decision maker
(whether the United States or one of its allies) be
obligated to choose only “safe” investments that
are most likely to safeguard Russia’s principal
but are least likely to produce the returns that
Ukraine needs? Most pressing, if Russia’s assets

are invested in assets that experience negative
returns, would the United States and its allies
ultimately owe Russia compensation for the

lost principal?¢® These questions do not have
easy answers. And if countries holding Russian
assets affirmatively take the position that they
cannot seize Russia’s principal, those statements
could be thrust back at them in the event that
investment losses shrink the principal.

Second, investing Russia’s frozen assets while
keeping the principal untouched simply would

not generate the magnitude of resources that
Ukraine requires. By the European Union’s
estimate, investing Russia’s sovereign funds in
relatively safe (albeit, not risk-free) investment
vehicles would generate approximately $3 billion
in returns each year.¢®2 While transferring those
returns to Ukraine would certainly be better than
nothing at all, that sum represents approximately
the amount that the European Union has given

to Ukraine each month, and less than the amount
the United States has given each month, since the
war’s start.®® |In short, this proposal would make
only a small fraction of the resources available to
Ukraine that full transfer would make available,
and it would do so only after a substantial, and
unacceptable, delay.

D. THEDOLLAR’S DOMINANT POSITION

WILL NOT BE UNDERMINED

One of the most persistent concerns about
transferring Russia’s frozen assets is that doing
so will undermine the U.S. dollar’s position as
the world’s reserve currency and preferred

unit of exchange in international transactions.
Transferring Russia’s assets, some worry, will be
seen as “weaponizing” the dollar and thereby
fuel ongoing efforts to replace the dollar’s
central role in the international financial system
(i.e., “dedollarization”).%8

Although the prediction may appear novel to
some, this is in fact just the latest flashpoint in
an old debate. Economists and commentators
have made predictions about the dollar’s

role in the international system almost since

it gained its prominent position at Bretton
Woods in 1944.%% Serious concerns that the
dollar would be replaced have been raised
since at least the 1980s, yet those fears have
repeatedly failed to materialize.®
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The decision to transfer Russia’s frozen assets

is unlikely to be the reason that the U.S. dollar
ceases to be the world’s reserve currency after
nearly a century. Although such predictions are
necessarily uncertain, there is good reason to
conclude that the U.S. dollar’s position is safe
regardless of the decision to transfer Russia’s
assets. First, the transfer of Russia’s assets will

not meaningfully change the current reasons to
keep or abandon the dollar. A decade of sanctions
against Russia have already fully convinced it of
the need to abandon the dollar. But it is unlikely
that many, if any, countries will follow. Second, the
U.S. dollar has maintained its position for nearly a
century because of structural reasons that have, if
anything, only gained force in recent years. Those
structural advantages are especially persuasive
given that there is no viable alternative reserve
currency that comes close to matching the dollar.
And third, faced with uncertain predictions about
the U.S. dollar’s future, and even more uncertainty
about whether the dollar’s current position is still

a benefit to the United States, the only moral
certainty is that Ukraine desperately needs
Russia’s assets to address an indisputable and
growing humanitarian crisis.

1. Transferring Russia’s Frozen
Assets Will Not Change
Motivations to Dedollarize

Russia has already dedicated itself to moving
away from the U.S. dollar. That effortis a
product of the hundreds of sanctions that the
United States and its allies have imposed on
Russia over the past decade. Even in 2014,
after Russia invaded Crimea, Russia began

to take steps to reduce its use of the dollar,
and in 2018 it began to sell of its U.S. Treasury
bonds and investigate trade using the ruble

or other non-Western currencies.®®” In June
2021, Russia’s Finance Ministry announced
that the National Wealth Fund would reduce
dollar holdings from 35 to 0%.¢%8 After Russia’s
invasion of Ukraine in February 2022, efforts to
move away from the dollar went into overdrive
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as the Russian economy was hit by even
harsher sanctions, including capping the price
of Russian oil, and as the G7 countries froze
$300 billion in Russia’s assets.®® Perhaps even
more important to Russia was the decision

to cut its banks off from the global SWIFT
system, which is the basic infrastructure,

built on the dollar, by which banks around the
world communicate and make transactions.?°
Ultimately, in late 2022, Russia’s Finance
Ministry announced an intent to hold 60% of its
reserves in the Chinese renminbi and to hold
effectively 0% of reserves in the U.S. dollar.*”

The upshot is that a decision
to transfer Russia’s frozen
assets to Ukraine will have no
effect on Russia’s use of the
dollar because the country

is already fully committed to
dedollarization. The question
is instead whether the decision
to transfer Russia’s assets

will persuade other countries
that they must follow Russia’s
lead for fear they will be the
next targets of asset transfer.
It is very unlikely that other
countries would do so.

The upshot is that a decision to transfer Russia’s
frozen assets to Ukraine will have no effect on
Russia’s use of the dollar because the country

is already fully committed to dedollarization.
The question is instead whether the decision

to transfer Russia’s assets will persuade other
countries that they must follow Russia’s lead



for fear they will be the next targets of asset
transfer. It is very unlikely that other countries
would do so.

For one, the authority to transfer Russia’s

assets is exceedingly narrow and subject to a
series of legal requirements.¢?2 [dentifying those
limitations when the United States announces its
decision to transfer Russia’s assets would go a
long way toward reassuring other countries that
their assets remain safe. After all, other countries
did not flee the dollar when the United States
seized the assets of states like Afghanistan, Iran,
or Syria, nor when the United States imposed
sanctions on Russia in the past.¢® As Nobel Prize-
winning economist Paul Krugman remarked,
“Unless you're a dictator planning to commit
major war crimes, you needn’t fear that the U.S.
government will impound your assets.”¢%

Holding Russia accountable is especially unlikely
to influence other countries’ decisions about the
dollar. Already, Russia has been sanctioned by a
coalition of countries that represent “more than
90% of global currency reserves, approximately
80% of global investment, and 60% of world
trade and economic output.”®?> Many of those
countries not only sanctioned Russia but

have frozen Russia’s sovereign assets as well.
Certainly, those countries will not fear that the
United States will seize their sovereign assets
next. And even among those countries that
have not sanctioned Russia, there is still a widely
shared belief that Russia’s war is unjustified and
unlawful.®?¢ Even if those countries disagree with
the decision to transfer Russia’s assets, they

are highly unlikely to conclude that Russia is the
first of many countries to have its assets seized.
Instead, the action will be at most understood as
an overreaction to a rare circumstance that is
unlikely to be repeated.

Importantly, putting Russia aside, the desire to
avoid sanctions is only one reason why some
countries have explored an alternative to the
dollar.®” The BRICS countries (i.e., Brazil, Russia,

India, China, and South Africa), for example, have
expressed increasing dissatisfaction with the
dollar because of the Federal Reserve’s recent
rate hikes, which serve U.S. economic interests but
can cause financial instability abroad.®® Another
reason that countries have explored alternatives
to holding their reserves in dollars is increasing
worry about political dysfunction in the United
States—namely, that the current Congress might
default on the nation’s debts.®? These motivations
to abandon the dollar will exist regardless of
whether the United States transfers Russia’s
frozen assets to Ukraine.

2. The U.S. Dollar Has
Structural Advantages that
No Alternative Can Match

But accept, for the time being, that the United
States’ decision to transfer Russia’s assets to
Ukraine is perceived by other countries not as
a unique reaction to a desperate situation but
instead as posing a generalized threat to any
country that disagrees with U.S. foreign policy
and holds dollar reserves. Even then, it is very
difficult to see how the dollar would lose its
central position, because two stubborn realities
would remain: The dollar is deeply entrenched
in the fabric of the global financial system, and
there is no alternative to it on the horizon.

The U.S. dollar has several structural
advantages. The simplest of these is its
incumbency advantage—the dollar is used

by individuals, companies, and governments
around the world and has been used for
decades.” It excels on each characteristic of

a currency.’ Accordingly, the dollar is used for
the vast majority of international transactions,
and no other currency comes close to it.7°? [t has
long been used, for example, as the principle
means of pricing oil, and oil-producing countries
in the Middle East have every incentive to keep it
that way.”? The wide usage of the dollar makes
it difficult to get rid of. For one, a currency gains
in the value the more that it is used by others, a
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phenomenon termed a “network effect.””°* And
like building a rival social media network, it can
be difficult to overcome an incumbent currency
with a strong network effect. The dollar’s wide
usage also means that many public and private
entities incur debt in dollars rather than in their
local currency. And to assure creditors that
those debts will be paid, debtor countries must
maintain currency reserves in dollars as well.”®

Aside from this incumbency advantage, the
U.S. dollar also has the advantage of being
backed by a mature and open financial

system governed by the rule of law. Although

a government like Russia may fear the United
States government, investors around the world
are much more afraid of illiberal governments
like Russia itself.”°¢ Setting sanctions against
Russia aside, the United States does not have
a reputation for restricting the flow of capital
or for arbitrary expropriation of property.’”’
The importance of U.S. institutions is especially
crucial in times of crises. If a currency cannot
maintain liquidity in times of crises, then it

will not be trusted as a reserve currency for
long. On this front, the United States has
repeatedly excelled by offering badly needed
liquidity both to private companies and to
foreign governments during the global financial
crisis and the early days of the COVID-19
pandemic.” That kind of reputation is not
easily built by a rival currency. One last major
advantage in the dollar’s favor goes beyond
these economic considerations into the
geopolitical. “[Tlhree-quarters of the U.S.
assets held by foreign governments are in the
hands of allies” that cooperate with the U.S.
military.”® These countries would not lightly
discard the dollar and risk their relations with
the United States, especially not over sanctions
targeted at Russia.

Even if the dollar’s considerable advantages
were to weaken, opponents of the dollar would
still need to identify an adequate alternative
reserve currency. The two most likely candidates
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for a country that wants to avoid sanctions
from the United States and its allies would be
the Chinese renminbi or a new currency being
proposed by the BRICS countries. Neither
alternative is promising.

Start with the renminbi, which has long been
suggested as an alternative reserve currency to
the dollar. Indeed, Russia has already decided
the renminbi is preferable to the dollar.”® But
Russia is likely to remain alone in making that
transition. As an initial matter, the renminbi is
used in only a small fraction of international
transactions, and it currently makes up less than
3% of total global reserves.” That percentage
is not meaningfully increasing. In fact, even

as Russia is buying into the renminbi, many
other investors are moving out of it because of
growing fears that Chinese government bonds
are too risky.”?

The biggest difference between the dollar and
the renminbi may be the difference between
U.S. and Chinese institutions writ large. Perhaps
the chief purpose of a reserve currency is to act
as a predictable and stable store of value that
investors (whether companies or governments)
can access in times of need.” By this measure,
China has severe deficiencies.”™ For decades,
the Chinese government has controlled capital
flows and has manipulated the value of its
currency.”™ And investors in China regularly
worry that their property will be seized by the
government.” Those policies are not accidental
or something China could stop overnight.
Rather, controlling capital flows, manipulating
the renminbi, and seizing private property, have
been, and continue to be, pillars of President
Xi's export-focused economic plan.”” In short,
replacing the dollar as a reserve currency would
require, at the least, a fundamental reworking
of the Chinese economy.

A new currency developed by the BRICS
countries is even less likely to replace the dollar.
BRICS counties have for more than a decade



floated this idea, and it remains as unlikely as
ever.”® The BRICS is not a formal governing
body—it has no “secretariat, charter, or other
formally established norms.””” And there are
serious divisions between the BRICS countries.
India, for example, is more likely to rival

China than it is to cooperate on something as
sensitive as a shared currency.’? Even if the
BRICS countries moved past their differences
and managed to find common ground for a
currency (a big “if”), it took the far-more-united
European Union decades to establish its own
currency, and even the euro has not displaced
the dollar.” It is rather unsurprising, then, that
even the man who originally coined the “BRICS”
term has referred to the idea of a shared BRICS
currency as “ridiculous” and “embarrassing.”’??

3. Assisting Ukrainein Its
Time of Need Is Worth the
Speculative Risk to the Dollar

At a minimum, it is far from certain that
transferring Russia’s frozen assets to Ukraine
would have any appreciable effect on the
dollar’s international position. But even if
there were some undefined future risk, that
speculation should not overcome Ukraine’s
immediate and clear need for assets to
defend itself and to rebuild.

That is especially true because it is not even
clear what, if anything, the United States
would lose if the dollar were no longer the
go-to reserve currency. After all, the United

Kingdom'’s position as an international
financial center only strengthened after

the pound lost its status as a global reserve
currency.’ In fact, some observers have
even argued the dollar’s role as a reserve
currency now imposes a net burden (rather
than net advantage) on the U.S. economy
because it makes U.S. products more
expensive to export abroad and effectively
forces the United States to maintain a
permanent debt.”?* Historically, the dollar’s
status permitted the United States to borrow
at lower interest rates than other countries
did.”?® But there is a growing consensus
among economists that the marginal
interest-rate benefit the dollar enjoys has
already disappeared.’? As Former Chair of
the Federal Reserve Ben Bernanke observed,
the “tangible benefits” of the dollar as a
reserve currency have “significantly eroded,”
such that today the United States pays
interest rates that are “generally no lower
(and are currently higher) than those paid by
other creditworthy industrial countries.”’

By contrast, there is no debate about the
merits of Russia’s aggression or uncertainty
about the material effects of its war in
Ukraine. The United States should not let
concerns about the dollar lead it to hesitate,
but should instead immediately transfer
Russia’s frozen assets to Ukraine where those
assets can alleviate the immense human
suffering Russia has caused.

E. SPECULATION ABOUT RUSSIAN RETALIATION
SHOULD NOT STOP NEEDED ACTION

One final worry associated with seizing Russia’s
frozen assets is that it could spur Russia to
retaliate, either in kind by seizing assets
belonging to the United States and its allies, or
by escalating its military operations in Ukraine.

Yet the difficult reality for Russia is that it has
already placed most, if not all, of its chips on the
table, and it lacks the capacity to meaningfully
up the ante if other countries moved to hold

it accountable by seizing its assets abroad.
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Instead, such swift and united action in support
of Ukraine is more likely to signal to President
Putin that his war cannot be won, and that
Russia would be better served by finding
avenues to de-escalate.

[Flears that seizing Russia’s
assets may antagonize Russia
also fail to consider the costs

of letting its billions in frozen
assets lie idle while Russia
continues to wage its illegal war.
President Putin knows that he
cannot maintain his war forever
and is counting on Ukraine to
run out of resources and for
Ukraine’s allies to run out of
political resolve before Russia
faces its own reckoning. That
calculus is exactly why Ukraine
must receive Russia’s frozen
assets so that it may continue to
afford to defend its sovereign
territory against Russia’s
superior numbers. And there

is no surer way to convince
President Putin that he is wrong
about the waning resolve

of the United States and its
European dllies than for those
countries to unite and execute
on a coordinated mechanism to
support Ukraine.

V.  The Practical and Moral Imperative for Action

1. Retaliation Through Expropriation

Some may worry that any state that announces
an intent to seize Russia’s frozen assets would
soon be met by a reciprocal announcement by
Russia that it will seize assets connected to that
state. The initial difficulty for Russia, however, is
that because the country is not a financial center
and the ruble is not a reserve currency, Russia
does not hold other countries’ sovereign funds.
Instead, Russia would have to settle for seizing
assets belonging to U.S. and European private
individuals and companies. But many of those
companies already fled from Russia following
its invasion of Ukraine, and Russia seized those
companies’ assets.”?® Those foreign companies
that remain in Russia, either by choice or by
necessity, are already the victims of ongoing
unlawful expropriations. In April 2023, for
example, Russia seized power plants owned by
Finnish and German companies.” And in July
2023, Russia placed two of the largest consumer-
goods companies in the world, Carlsberg and
Danone, under state control.”°

Russia has justified these actions and other
forms of retaliation against private companies
under the countermeasures doctrine, even
though no valid case for countermeasures
exists.” Knowledgeable observers expect that
these large-scale expropriations will continue,
especially because President Putin needs to
offer up these companies’ assets to maintain
support for his regime.”? Given this rapid pace
of expropriation and Putin’s own motivations to
continue it, there is little reason to believe that
the decision to seize Russia’s frozen assets would
affect his decision to expropriate further.

2. Retaliation Through Escalation
of Military Operations

If the United States and its allies seize
Russia’s frozen assets, Russia might instead
announce an intent to retaliate through
military means in Ukraine. But here, too, it is



far from clear how Russia could meaningfully
escalate its already-egregious conduct.
From the beginning, Russia devoted the

vast majority of its military resources to
invading Ukraine.” Over the past year and
a half, Russia has suffered setback after
setback, costing it dearly in the form of both
lost equipment and a staggering number

of casualties.” Even now, these casualties,
paired with a shrinking pool of future recruits,
are making it difficult for Russia to deploy
additional soldiers to the battlefield.”®® The
rising cost of the war is also placing the
Russian economy under great stress just to
maintain the current pace of military activity
in Ukraine.”® The upshot of these trends

is that, every day, President Putin loses

the capacity to maintain Russia’s current
operations in Ukraine, let alone meaningfully
escalate them.”’

Further escalation appears particularly
unlikely given the backdrop of the decision
to seize Russia’s frozen assets. Already,

the United States and other countries have
imposed a long list of sanctions on Russia,
have provided Ukraine intelligence to target
and kill Russian military leaders, and have
seized billions of dollars of assets belonging
to Russian nationals.”® The United States
has also supplied Ukraine with a number of
offensive military weapons, from cluster
munitions to tanks to F-16 fighters, despite
clear warnings from Russia that such

weapons would cause Russia to escalate its
own operations.” If these actions did not
prompt Russia to escalate, it is difficult to
see why the transfer of Russia’s assets (which
have already been frozen for more than a
year) would.

Moreover, fears that seizing Russia’s assets
may antagonize Russia also fail to consider
the costs of letting its billions in frozen
assets lie idle while Russia continues to wage
its illegal war. President Putin knows that

he cannot maintain his war forever and is
counting on Ukraine to run out of resources
and for Ukraine’s allies to run out of political
resolve before Russia faces its own reckoning.
That calculus is exactly why Ukraine must
receive Russia’s frozen assets so that it may
continue to afford to defend its sovereign
territory against Russia’s superior numbers.
And there is no surer way to convince
President Putin that he is wrong about the
waning resolve of the United States and its
European allies than for those countries

to unite and execute on a coordinated
mechanism to support Ukraine.”*® Although
this report does not suggest any hope that
seizing and repurposing Russia’s assets for
Ukraine’s defense or reconstruction would
make President Putin run to the negotiating
table, it may at least provide him yet another
data point that his continued military
campaign in Ukraine is unlikely to succeed.

There is thus no defensible alternative to the path proposed by this report. Confronted by a
uniquely destabilizing and deadly challenge to world peace, the United States and its allies
cannot let hundreds of billions of dollars lie idle when both domestic and international law
permit their timely transfer to Ukraine as the victim of Russia’s monstrous transgression.
Making Putin pay for his war of aggression, annexation, and atrocity will not restore Ukraine
to the status quo ante but will provide a solid basis for hope and for a better future.

September 17, 2023
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nomic Powers Act, supra note 89, at 10.

Compare 50 U.S.C. § 1702(a)(1)(B), with id. § 4035(b).

Presidential War Powers Bill, Statement on Signing H.R. 7738
Into Law, 13 Weekly Comp. Pres. Doc. 1941 (Dec. 28, 1977).
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See supra Section lILB.2.

Anderson & Keitner, The Legal Challenges Presented by
Seizing Frozen Russian Assets, supra note 140; Boyle, Why
Proposals for U.S. to Liquidate and Use Russian Central
Bank Assets Are Legally Unavailable, supra note 164;
Vesting of Iranian Assets, 4A Op. O.L.C. 202, 202 (Mar. 12,
1980) (concluding that the President lacked authority under
Subsection B to vest frozen Iranian assets or to “change
title” to those assets and defining “vesting” as a “process by
which the United State would take title to assets of a foreign
country or its nationals”).

Milner v. Dep’t of Navy, 562 U.S. 562, 574 (2011).
Dames & Moore, 453 U.S. at 672 n.5.

Id. at 672.

Id. at 671-72.

Anderson & Keitner, The Legal Challenges Presented by
Seizing Frozen Russian Assets, supra note 140.

Bostock, 140 S. Ct. at 1749 (cleaned up); see also Sedima,
S.P.R.L. v. Imrex Co., 473 U.S. 479, 499 (1985).

Bostock, 140 S. Ct. at 1749 (quoting Oncale v. Sundowner
Offshore Servs., Inc., 523 U.S. 75, 79 (1998)); see also A.
Scalia & B. Garner, Reading Law: The Interpretation of Le-
gal Texts 101 (2012) (noting that unexpected applications of
broad language reflect only Congress’s “presumed point ...
to produce general coverage—not to leave room for courts

to recognize ad hoc exceptions”).
See supra Section lILA.

Presidential Power to Regulate Domestic Litig. Involving
Iranian Assets, 4A Op. O.L.C. 236, 238 (1980).

See, e.g., Exec. Order No. 12,978, 60 Fed. Reg. 54579 (Oct.
21,1995); Exec. Order No. 13,219, 66 Fed. Reg. 34777 (June
26, 2001); see also Robert M. Chesney, The Sleeper Scenar-
io: Terrorism-Support Laws and the Demands of Preven-
tion, 42 Harv. J. On Legis. 1, 13-14 (2005)

Chesney, The Sleeper Scenario, supra note 192, 42 Harv. J.
On Legis. at 13-14.

See, e.g., Exec. Order No. 13,224, 66 Fed. Reg. 49079 (Sep. 23,
20071); Exec. Order No. 13,396, 71 Fed. Reg. 7389 (Feb. 7, 2006);
Exec. Order No. 13,694, 80 Fed. Reg. 18077 (Apr. 1, 2015).

See, e.g., Humanitarian L. Project v. U.S. Treasury Dep't,
578 F.3d 1133, 1151 (9th Cir. 2009); United States v. Tajideen,
319 F. Supp. 3d 445, 455 (D.D.C. 2018).

Rebuilding Economic Prosperity and Opportunity (REPO) for
Ukrainians Act, S. 2003, 118th Cong. Ist Sess. (introduced July
15, 2023), https://www.congress.gov/bill/118th-congress/sen-
ate-bill/2003/text/is?; Rebuilding Economic Prosperity and
Opportunity (REPO) for Ukrainians Act, H.R. 4175, 118th Cong.
st Sess. (introduced July 15, 2023), https://www.congress.
gov/bill/118th-congress/house-bill/4175/text?.

U.S. Const. amend. V.
South Carolina v. Katzenbach, 383 U.S. 301, 323 (1966).

See Republic of Argentina v. Weltover, Inc., 504 U.S. 607,
619 (1992); see also Frontera Res. Azer. Corp. v. State Oil
Co. of Azer. Republic, 582 F.3d 393, 398-99 (2d Cir. 2009)
(suggesting that Weltover possessed the “implication [that]
was plain: If the ‘States of the Union’ have no rights under
the Due Process Clause, why should foreign states?”).



200 Will v. Mich. Dep’t of State Police, 491U.S. 58, 64 (1989) (quot-
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203

ing Wilson v. Omaha Indian Tribe, 422 U.S. 653, 667 (1979)).
Principality of Monaco v. Mississippi, 292 U.S. 313, 330 (1934).

Price v. Socialist People’s Libyan Arab Jamahiriya, 294 F.3d
82,96 (D.C. Cir. 2002).

Id. (quoting Principality of Monaco, 292 U.S. at 330).

204 Id. at 97.

205
206

207
208

209

210

2n

Id.

Id. at 98; cf. id. (“[T]he constitutional law of personal juris-
diction secures interests quite different from those at stake
when a sovereign nation such as Libya seeks to defend itself
against the prerogatives of a rival government. It therefore
follows that foreign states stand on a fundamentally differ-
ent footing than do private litigants who are compelled to
defend themselves in American courts.”).

Id. at 97.

TMR Energy Ltd. v. State Prop. Fund of Ukraine, 411 F.3d
296,300 (D.C. Cir. 2005).

See e.g., Abelesz v. Magyar Nemzeti Bank, 692 F.3d 661, 694
(7th Cir. 2012) (explicitly agreeing with the D.C. and Second
Circuits that that have held that foreign sovereigns lack due
process rights); Frontera Res. Azer. Corp. v. State Oil Co. of
Azer. Republic, 582 F.3d 393 (2d Cir. 2009) (overruling its
previous holding that foreign states did have due process
rights and ruling that they do not); Altmann v. Republic of
Australia, 142 F. Supp. 2d 1187, 1207-08 (C.D. Cal. 2001)
(finding implicit support in Ninth Circuit precedent for its
holding that foreign sovereigns are not “persons” under

the Due Process Clause). Indeed, the States are generally
treated more favorably—not less—than foreign nations

in doctrines related to sovereign relations with the United
States. For instance, Price noted, while “Congress lacks the
power under Article | to abrogate the sovereign immunity of
the States of the Union ... nothing in the Constitution limits
congressional authority to modify or remove the sovereign
immunity that foreign states otherwise enjoy.” Price, 294
F.3d at 99 (citing Alden v. Maine, 527 U.S. 706, 712 (1999));
cf. Verlinden B.V. v. Cent. Bank of Nigeria, 461U.S. 480,

486 (1983) (“[Floreign sovereign immunity is a matter of
grace and comity on the part of the United States, and not a
restriction imposed by the Constitution.”).

See Anderson & Keitner, The Legal Challenges Presented by
Seizing Frozen Russian Assets, supra note 140.

In First National City Bank v. Banco Para el Comercio Exte-
rior de Cuba, 462 U.S. 611(1983), a government-owned bank
in Cuba sought to collect a letter of credit by seizing assets
of American bank that were located in Cuba. The govern-
ment-owned bank then sued the American bank in federal
court, and the American bank countersued. The question
was whether that countersuit was proper, given that the
FSIA “immunize[d] an instrumentality owned by a foreign
government from suit on a counterclaim based on actions
taken by that government.” Id. at 619-20. And the Court’s
analysis was predicated on the FSIA's statutory language
and congressional intent, two factors that are not similarly
present in construing the constitutional question at issue
here. See id. at 627 (“During its deliberations, Congress
clearly expressed its intention that duly created instrumen-
talities of a foreign state are to be accorded a presumption
of independent status.”); see also Rubin v. Islamic Republic
of Iran, 138 S. Ct. 816, 826 (2018) (recognizing that Congress
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214
215
216
217
218

219

220

221
222

223

in 2008 amended the FSIA to partially abrogate Bancec by
limiting a foreign instrumentality’s immunity to attachment,
underscoring that Bancec was a statutory holding, not a
constitutional one).

The D.C. Circuit has suggested that the Bancec test might
be used to determine whether a foreign entity is sufficiently
independent to be considered a foreign corporation, rather
than a foreign instrumentality, for the purposes of due
process rights. But it emphasized that “it is far from obvious
that even an independent [foreign instrumentality] would
be entitled to the protection of the fifth amendment,” since
“aliens receive constitutional protections [only] when they
have come within the territory of the United States and
developed substantial connections with this country.” TMR
Energy Ltd., 411 F.3d at 302 n.* (quoting United States v.
Verdugo-Urquidez, 494 U.S. 259, 271 (1990)).

See Agency for Int’| Dev. v. All. for Open Soc'y Int’l, Inc., 140
S. Ct. 2082 (2020).

TMR Energy Ltd., 411 F.3d at 300.
Id. (cleaned up).

Id. at 302.

Id.

See Russian Constitution art. 75, https://www.constitute-

i ituti ia_ ? = (“Mon-
ey emission shall be carried out exclusively by the Central
Bank of the Russian Federation. The introduction and
emission of other currencies in Russia shall not be permitted.
Protecting and ensuring the stability of the rouble shall be
the principal function of the Central Bank of the Russian
Federation, which it shall fulfil independently of other State
governmental bodies.”).

Russian Central Banker Wanted Out of Ukraine, Putin

Said No, Bloomberg News (Mar. 23, 2022), https://www.
bloomberg.com/news/articles/2022-03-23/russia-central-
banker-wanted-out-over-ukraine-but-putin-said-no#x-
jayTvzkg.

National Financial Board, Bank of Russia (updated Nov.
11, 2021), https://www.cbr.ru/eng/about_br/nfs/ (listing
board members).

TMR Energy, 411 F.3d at 300.

See Ingrid Wuerth, The Due Process and Other Constitu-
tional Rights of Foreign Nations, 88 Fordham L. Rev. 633,
635 (2019) (“[M]odern case law generally excludes foreign
states and some foreign state-owned corporations from
constitutional protections... . The Supreme Court has
suggested, and lower courts have held, for example, that
foreign states are not ‘persons’ within the meaning of the
Due Process Clause of the Fifth Amendment.”).

For instance, Professor Ingrid (Wuerth) Brunk’s article
argues that Principality of Monaco v. Mississippi, one of the
most foundational federal courts and constitutional cases
in American law for well over a century, and Katzenbach,

a foundational civil rights case which upheld the constitu-
tionality of the Civil Rights Act, are both wrongly decided.
Id. at 648-49. Applying the Supreme Court majority’s most
recent stare decisis test, this would have a high bar to
hurdle: showing that the cases were egregiously wrong; that
the quality of their reasoning was utterly lacking; that their
rules proved wanting in “workability;” that they had worked
severe disruption in other areas of law; and that there had
been insufficient concrete reliance on their content. See
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225

226
227

228

Dobbs v. Jackson Women'’s Health Org., 142 S. Ct. 2228,
2265 (2022). Even if Wuerth could show that those decisions
were wrongly decided, it seems exceedingly unlikely they
would be overturned, given that they have established
workable rules upon which decades of sound and adminis-
trable doctrine has been built and on which decades of Su-
preme Court caselaw and countless sovereign and private
stakeholders have relied.

See, e.g., Jesner v. Arab Bank, PLC,138 S. Ct. 1386, 1403
(2018) (opinion of Kennedy, J.) (explaining that “in the

realm of international law,” it is “even more important ... to
look for legislative guidance before exercising innovative
authority over substantive law.”); Dep’t of Navy v. Egan,
484 U. S. 518, 530 (1988) (“[Ulnless Congress specifically has
provided otherwise, courts traditionally have been reluctant
to intrude upon the authority of the Executive in ... national
security affairs.”); Hernandez v. Mesa, 140 S. Ct. 735, 744
(2020) (“The political branches, not the Judiciary, have the
responsibility and institutional capacity to weigh for-
eign-policy concerns.”); Bank Markazi v. Peterson, 136 S. Ct.
1310, 1328 (2016) (“[Floreign affairs [is] a domain in which
the controlling role of the political branches is both neces-
sary and proper.... In furtherance of their authority over

the Nation’s foreign relations, Congress and the President
have, time and again, as exigencies arose, exercised control
over claims against foreign states and the disposition of
foreign-state property in the United States.” (citing Dames
& Moore, 453 U.S. at 673-74, 679-81)).

Ingrid Wuerth, An Originalism for Foreign Affairs?, 53 St.
Louis U. L.J. 5, 6,20-22 (2008).

Id. at 6.

Id. (“[Alrguments about originalism are at best underde-
veloped and at worst weak when it comes to many con-
stitutional issues that arise in the foreign affairs arena.”);
see also Stephen |. Vladeck, Foreign Affairs Originalism in
Youngstown’s Shadow, 53 St. Louis U. L.J. 29, 30 (2008) (“[T]
he reason why the case for foreign affairs originalism may
ultimately be so unconvincing is the movement toward func-
tionalism as a means of resolving separation-of-powers con-
flicts, particularly in cases implicating foreign affairs. Thus,
whatever may be said about the suitability or theoretical
utility of originalism generally, or in the field of foreign affairs
specifically, it is hard to square any case for foreign affairs
originalism with the methodological framework at the heart
of the Supreme Court’s contemporary separation-of-powers
jurisprudence.”); Martin S. Flaherty, The Future and Past of
U.S. Foreign Relations Law, Law & Contemp. Probs., Autumn
2004, at 169, 172 (“More systemically, the Founding gen-
eration simply left unresolved many central foreign affairs
questions, such as whether the President and Senate or the
President alone may terminate treaties, thus leaving such
matters to be resolved through custom.”).

Andrew Kent, The New Originalism and The Foreign Affairs
Constitution, 82 Fordham L. Rev. 757, 757 (2013) (“[Tlhere
are dozens of important Supreme Court decisions on consti-
tutional foreign affairs issues that pay little or no attention
to the original meaning of specific textual provisions of the
Constitution.” (compiling the following cases: Arizona v.
United States, 567 U.S. 387 (2012); Zivotofsky ex rel. Zivotof-
sky v. Clinton, 566 U.S. 189 (2012); Medellin v. Texas, 552
U.S. 491(2008); Sanchez-Llamas v. Oregon, 548 U.S. 331
(2006); Am. Ins. Ass’n v. Garamendi, 539 U.S. 396 (2003);
Crosby v. Nat’'l Foreign Trade Council, 530 U.S. 363 (2000);
Breard v. Greene, 523 U.S. 371(1998); Regan v. Wald, 468
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U.S. 222 (1984); Dames & Moore v. Regan, 453 U.S. 654
(1981); Haig v. Agee, 453 U.S. 280 (1981); DeCanas v. Bica,
424 U.S. 351(1976); Zschernig v. Miller, 389 U.S. 429 (1968);
Zemel v. Rusk, 381U.S. 1(1965); Banco Nacional de Cuba

v. Sabbatino, 376 U.S. 398 (1964); Perez v. Brownwell, 356
U.S. 44 (1958); United States v. Caltex (Phil.), Inc., 344 U.S.
149 (1952); Harisiades v. Shaughnessy, 342 U.S. 580 (1952);
United States v. Pink, 315 U.S. 203 (1942); United States

v. Belmont, 301 U.S. 324 (1937); Russian Volunteer Fleet v.
United States, 282 U.S. 481 (1931); MacKenzie v. Hare, 239
U.S. 299 (1915); Juragua Iron Co. v. United States, 212 U.S.
297 (1909); Neely v. Henkel, 180 U.S. 109 (1901); The Paquete
Habana, 175 U.S. 677 (1900); Fong Yue Ting v. United States,
149 U.S. 698 (1893); In re Ross, 140 U.S. 453 (1891); Jones v.
United States, 137 U.S. 202 (1890); Chae Chan Ping v. United
States, 130 U.S. 581(1889); Ker v. lllinois, 119 U.S. 436 (1886);
Fleming v. Page, 50 U.S. (9 How.) 603 (1850))).

Youngstown, 343 U.S. at 634-35 (Jackson, J., concurring)
(“Just what our forefathers did envision, or would have
envisioned had they foreseen modern conditions, must be
divined from materials almost as enigmatic as the dreams
Joseph was called upon to interpret for Pharaoh. A century
and a half of partisan debate and scholarly speculation
yields no net result but only supplies more or less apt quota-
tions from respected sources on each side of any question.
They largely cancel each other.”).

See Vladeck, Foreign Affairs Originalism, supra note 227,

53 St. Louis U. L.J. at 31 (“[T]here is an inherent incongruity
between Jackson'’s separation-of-powers functionalism and
foreign affairs originalism. Indeed, this incongruity does not
just bear out Professor Flaherty’s observation that Jackson'’s
concurrence in Youngstown is ‘among the most anti-origi-
nalist opinions in the modern canon.’ Rather, it demonstrates
how, in Youngstown'’s shadow, there is exceedingly little room
for foreign affairs originalism in any form.”).

Kent, The New Originalism, supra note 228, 82 Fordham L.
Rev. at 758.

Morrissey v. Brewer, 408 U.S. 471, 481(1972).

Mathews v. Eldridge, 424 U.S. 319, 334-35 (1976) (“[Olur
prior decisions indicate that identification of the specific
dictates of due process generally requires consideration

of three distinct factors: First, the private interest that will
be affected by the official action; second, the risk of an
erroneous deprivation of such interest through the proce-
dures used, and the probable value, if any, of additional or
substitute procedural safeguards; and finally, the Govern-
ment’s interest, including the function involved and the fiscal
and administrative burdens that the additional or substitute
procedural requirement would entail.”).

See, e.g., Calero-Toledo v. Pearson Yacht Leasing Co., 416
U.S. 663, 679 (1974).

See, e.g., Natasha Bertrand, Oren Liebermann & Jennifer
Hansler, US and NATO grapple with critical ammo short-
age for Ukraine, CNN (July 18, 2023), https://www.cnn.
com/2023/07/18/politics/ukraine-critical-ammo-short-
age-us-nato-grapple/index.html; Lara Jakes, Andrew

E. Kramer & Eric Schmitt, After Suffering Heavy Losses,
Ukrainians Paused to Rethink Strategy, N.Y. Times (July
15, 2023), https://www.nytimes.com/2023/07/15/us/
politics/ukraine-leopards-bradleys-counteroffensive.
html; Sanya Mansoor, Why Experts Are Growing Alarmed
About Ukraine’s Air Defenses, TIME (Apr. 13, 2023), https://
time.com/6271538/ukraine-air-defense-shortages-rus-
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sia/; Sanya Mansoor, Why the West Is Getting Nervous
About Ammunition Shortages for Ukraine, TIME (Mar. 16,
2023), https://time.com/6263802/ukraine-west-ammuni-
tion-shortages/.

See e.g., Islamic Am. Relief Agency v. Unidentified FBI
Agents, 394 F. Supp. 2d 34, 49-50 (D.D.C. 2005); Zevallos v.
Obama, 10 F. Supp. 3d 111, 127-28 (D.D.C. 2014).

U.S. Const. amend. V (emphasis added).

Verdugo-Urquidez, 494 U.S.at 271; see also id. at 270-72
(“[Respondent] also relies on a series of cases in which we
have held that aliens enjoy certain constitutional rights. See,
e.g., ... Russian Volunteer Fleet v. United States, 282 U.S.

481 (1931) (Just Compensation Clause of Fifth Amendment)
... These cases, however, establish only that aliens receive
constitutional protections when they have come within the
territory of the United States and developed substantial
connections with this country.” (citing Plyler v. Doe, 457 U.S.
202, 211-12 (1982))).

United States v. 50 Acres of Land, 469 U.S. 24, 31(1984)
(“The text of the Fifth Amendment certainly does not
mandate a more favorable rule of compensation for public
condemnees than for private parties. To the contrary, the
language of the Amendment only refers to compensation
for ‘private property,” and one might argue that the Fram-
ers intended to provide greater protection for the interests
of private parties than for public condemnees. ... [But] [w]
hen the United States condemns a local public facility, the
loss to the public entity, to the persons served by it, and to
the local taxpayers may be no less acute than the lossin a
taking of private property. Therefore, it is most reasonable
to construe the reference to ‘private property’ in the Takings
Clause of the Fifth Amendment as encompassing the prop-
erty of state and local governments when it is condemned
by the United States.”).

Frontera Resources, 582 F.3d at 399 (emphasis added)
(cleaned up).

Price, 294 F.3d at 96.

Id. (quoting Principality of Monaco, 292 U.S. at 330).
Idat 97.

Id.

See supra 55-56.

Nat’l Council of Resistance of Iran v. Dep’t of State, 251 F.3d
192,202 (D.C. Cir. 2001).

Cf. Agee, 453 U.S. at 292 (1981) (“Matters intimately related
to foreign policy and national security are rarely proper
subjects for judicial intervention”); The Amy Warwick, 67
U.S. 635, 671(1862) (“The right of one belligerent not only
to coerce the other by direct force, but also to cripple his
resources by the seizure or destruction of his property, is a
necessary result of a state of war.”).

See, e.g., The Federalist No. 7 (Alexander Hamilton)
(describing, at some length, various territorial disputes be-
tween States to explain why the Constitution now prevents
such dispute resolution moving forward); William M. Tre-
anor, The Original Understanding of the Takings Clause and
the Political Process, 95 Colum. L. Rev. 782, 824-25 (1995).

Cf. Pink, 315 U.S. at 237-38; see also United States v. Cent.
Eureka Mining Co., 357 U.S. 155, 168 (1958) (no taking due

to shutdown of non-essential gold mines because “[iln the
context of war, we have been reluctant to find that degree of
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251
252

253
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256
257
258
259
260
261
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264

regulation which, without saying so, requires compensation
to be paid for resulting losses of income”); Condor Operating
Co. v. Sawhill, 514 F.2d 351 (Temp. Emer. Ct. App. 1975) (no
taking by federal order during the Arab oil embargo that an
oil production company must sell oil to a particular refiner);
Paradissiotis v. United States., 49 Fed. Cl. 16, 23 (2001), affd,
304 F.3d 1271 (Fed. Cir. 2002) (no taking where sanctioned
person lost value of stock investments where “[ilt is unfortu-
nate that plaintiff lost his property outright” because [t]he
preservation of the national security interest of the United
States nevertheless greatly outweighs plaintiff’s loss”);
Abrahim-Youri v. United States, 139 F.3d 1462 (Fed. Cir. 1997);
Chang v. United States, 859 F.2d 893 (Fed. Cir. 1988); 767
Third Avenue Assocs. v. United States, 48 F.3d 1575 (Fed. Cir.
1995); Miranda v. Sec’y of the Treasury, 766 F.2d 1(1st Cir.
1985); Propper v. Clark, 337 U.S. 472, 481-82 (1949).

Paradissiotis, 304 F.3d 1271, 1274 (Fed. Cir. 2002) (quoting
Legal Tender Cases, 79 U.S. 457, 551 (1870)).

Id. at1275.

See supra Section lILA.], Section lILD.1. In addition, for in-
stance, courts would be forced to determine whether (and if
so, the circumstances in which) regulations, tariffs, economic
freezes, and occasional uncompensated seizures violate the
Takings Clause. But as courts have long recognized, those are
issues best left to the political branches. See El-Shifa Pharm.
Indus. Co. v. United States, 378 F.3d 1346 (Fed. Cir. 2004).

Such judicial restraint “guards against our courts triggering ...
serious foreign policy consequences ...."” Jesner, 138 S. Ct. at
1390 (quoting Kiobel v. Royal Dutch Petrol. Co., 569 U.S. 108,
124 (2013)); see also Lori Fisler Damrosch, Foreign States and
the Constitution, 73 Va. L. Rev. 483, 532 (1987) (“If the Supreme
Court were to construe the fifth amendment’s takings clause
to give foreign states that reject the United States position on
just compensation the right to that standard in United States
courts over the objection of the political branches, it would
deprive the United States of animportant tool of leverage in
foreign relations: the power to insist on reciprocal treatment.”).

Kennedy v. Mendoza-Martinez, 372 U.S. 144,160 (1963).
See28 U.S.C. §1609.

Id.; see also Turkiye Halk Bankasi S.A. v. United States, 598
U.S. 264,272 (2023).

E.g., Stephan, Giving Russian Assets to Ukraine, supra note 90.
Turkiye, 598 U.S. at 273 (emphasis added).

Id. at 948.

Id. at 949-50.

Id. at 950.

5U.5.C. §702.

Dalton v. Specter, 511U.S. 462, 469 (1994) (“[T]he Presi-
dent’s actions [are] not reviewable under the APA, because
the President is not an ‘agency’ within the meaning of the
APA.”) (internal citation omitted).

See, e.g., Chamber of Com. v. Reich, 74 F.3d 1322, 1327
(D.C. Cir.1996) (“[T]hat the Secretary’s regulations are
based on the President’s Executive Order hardly seems to
insulate them from judicial review under the APA, even if the
validity of the Order were thereby drawn into question.”).

World Fuel Corp. v. Geithner, 568 F.3d 1345, 1347 n.1 (11th
Cir. 2009); Flatow v. Islamic Republic of Iran, 305 F.3d 1249,
1255 (D.C. Cir. 2002).
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See, e.g., Holy Land Found., 333 F.3d 156 at 162. Even if
actions taken pursuant to IEEPA were not reviewable under
the APA, a plaintiff could likely secure jurisdiction through
ultra vires actions. E.g., Adamski v. McHugh, 304 F.Supp.3d
227,236-37 (D.D.C. 2015) (collecting cases); see also Open
Soc’y Just. Initiative v. Trump, 510 F. Supp. 3d 198, 214
(S.D.N.Y. 2021).

Holy Land Found, 333 F.3d at 162-63; Chang, 859 F.2d at
896 n.3. The difference concerns the ability of courts fo
review Executive Action in the first instance. In Zivotofsky

v. Clinton, for example, the Supreme Court first held that
the legality of the Executive Branch decision to disobey
Congress’s demand regarding passport designation for
children born to U.S. citizens in East Jerusalem (a demand
that Jerusalem be designated on each such passport as the
capital of Israel) was a justiciable rather than political ques-
tion. 566 U.S. 189 (2012). Several years later, in Zivotofsky
v. Kerry, the Court declared that the underlying determi-
nation the Executive Branch made regarding the passport
designation was entrusted to the President alone and not
subject to judicial reversal. 576 U.S. 1(2015). Although the
outcome was the same as it would have been had the Court
treated the question as unreviewable political in the first
instance, a holding to the latter effect would have left the
matter judicially unresolved, leaving the plaintiff in an unde-
fined legal limbo and the State Department in a quandary
as to whether its continued defiance of the congressional
command regarding this politically explosive matter was
constitutionally permissible.

5U.S.C. § 553(a)(D).

See, e.g., Islamic Am. Relief Agency v. Gonzales, 477 F.3d
728,734 (D.C. Cir. 2007) (“[O]ur review—in an area at the
intersection of national security, foreign policy, and admin-
istrative law—is extremely deferential”); Holy Land Found.
for Relief & Dev. v. Ashcroft, 219 F.Supp.2d 57, 84 (D.D.C.
2002) (“Blocking orders are an important component of
U.S. foreign policy, and the President’s choice of this tool o
combat terrorism is entitled to particular deference.”), affd,
333 F.3d 156 (D.C. Cir. 2003); see also Laura K. Donohue,
Constitutional and Legal Challenges to the Anti-Terrorist
Finance Regime, 43 Wake Forest L. Rev. 643, 685 (2008)
(“Owing to the placement of anti-terrorist finance at the
intersection of administrative law, national security, foreign
relations, and counterterrorism, the standard of review
employed by the courts to many of the initiatives intfroduced
in this area tends to be light on critical inquiry and heavy on
deference.”); Presidential Power to Regulate Domestic Litig.
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